
 

 

Am bob ymholiad ynglŷn â’r agenda hwn cysylltwch â Amy Dredge 
 (Rhif Ffôn: 01443 863100   Ebostl: dredga@caerphilly.gov.uk) 

 
Dyddiad: Dydd Iau, 24 Tachwedd 2016 

 
 
 
 
Annwyl Syr/Fadam, 
 
Bydd cyfarfod Pwyllgor Cabinet Hawliau'r Tramwy yn cael ei gynnal yn  ar Dydd Iau, 1af Rhagfyr, 
2016 am 2.00 pm i ystyried materion a gynhwysir yn yr agenda canlynol. 
 
 

Prior to the meeting, site inspections will be convened at Ogilvie Terrace, Deri at 10.00 am, Warne Street, 
Fleur-de-Lis at 11.00 am, New Bryngwyn Road, Fields Park, Newbridge at 11.40 am and Windsor 
Avenue, Newbridge at 12.00pm.  Members of the Committee have delegated powers to determine the 
applications and are under a duty to act in a quasi-judicial capacity.  In order to discharge that duty, 
Members of the Committee must attend the site inspections and the meeting. (Please note appropriate 
footwear will be required). 

 
 

Yr eiddoch yn gywir, 

 
Chris Burns 

PRIF WEITHREDWR DROS DRO 
 
 

A G E N D A 
 

Tudalennau 
  

1  I dderbyn ymddiheuriadau am absenoldeb  
 

 
2  Datganiadau o Ddiddordeb. 

 
  

 
 

Public Document Pack



 

 

Atgoffi’r Cynghorwyr a Swyddogion o'u cyfrifoldeb personol i ddatgan unrhyw fuddiannau 
personol a/neu niweidiol mewn perthynas ag unrhyw eitem o fusnes ar yr agenda hwn yn unol â 
Deddf Llywodraeth Leol 2000, Cyfansoddiad y Cyngor a'r Cod Ymddygiad ar gyfer Cynghorwyr 
a Swyddogion. 

 
I dderbyn ac ystyried yr adroddiad(au) canlynol:- 
 
3  Cais Am Orchymyn Addasu I Ddiwygio Map Swyddogol Cyngor Sir Morgannwg Ganol A 

Datganiad O Hawliau Tramwy'r Cyhoedd Mewn Perthynas Ag Ychwanegu Llwybr Yng 
Nghymuned Gelligaer  

1 - 10 
 

4  Cais Am Orchymyn Addasu I Ddiwygio Map Swyddogol Cyngor Sir Fynwy A Datganiad O 
Hawliau Tramwy'r Cyhoedd Mewn Perthynas Ag Ychwanegu Llwybr Yng Nghymuned Bedwellty  

11 - 314 
 

5  Cais Am Orchymyn Addasu I Ddiwygio Map Swyddogol Cyngor Sir Fynwy A Datganiad O 
Hawliau Tramwy'r Cyhoedd Mewn Perthynas Ag Ychwanegu Llwybr Yng Nghymuned Trecelyn 
(Parc Fields)  

315 - 444 
 

6  Cais Am Orchymyn Addasu I Ddiwygio Map Swyddogol Cyngor Sir Fynwy A Datganiad O 
Hawliau Tramwy'r Cyhoedd Mewn Perthynas Ag Ychwanegu Llwybr Yng Nghymuned Trecelyn  

445 - 526 
 

7  Cais Am Orchymyn Addasu I Amrywio Map Diffiniol Cyngor Sir Fynwy A Datganiad O Hawliau 
Tramwy Cyhoeddus Mewn Perthynas Â Statws Y Llwybr Yng Nghymuned Abercarn A 
Dargyfeirio Rhan O'r Hawl Tramwy  

527 - 570 
 

 
Cylchrediad: 
Cynghorwyr K. James (Cadeirydd), Mrs B. A. Jones, D.V. Poole, T.J. Williams (Is Gadeirydd) a 
R. Woodyatt,  
 
Aelodau Ward Lleol:  Councillors Ms J. Jones, Ms. P. Marsden. L. Ackerman, Mrs K.R. Baker, K. Dawson, 
D.T. Hardacre a G. Johnston 
 
A Swyddogion Priodol



 

 

 

RIGHTS OF WAY CABINET – 1ST DECEMBER 2016 
 

SUBJECT: APPLICATION FOR A MODIFICATION ORDER TO VARY THE 
MONMOUTHSHIRE COUNTY COUNCIL DEFINITIVE MAP AND 
STATEMENT OF PUBLIC RIGHTS OF WAY IN RESPECT OF THE 
STATUS OF THE PATH (RESTRICTED BYWAY 367 IN THE 
COMMUNITY OF ABERCARN) AND DIVERSION OF A SECTION OF 
THE RIGHT OF WAY 

 

REPORT BY: INTERIM CHIEF EXECUTIVE 
 

 
1. PURPOSE OF REPORT 
 
1.1 To confirm a correction to the Minutes of the Rights of Way Cabinet Meeting held on the 

15th September 2014, when a report on the above was considered.  
 
 
2. SUMMARY 
 
2.1 The report set outs details of a correction to the Minutes of the Rights of Way Cabinet which 

needs to be addressed.   
 
2.2 Following confirmation of the Minutes as a true record it was noted that a correction was 

required to the Minutes as Recommendation 9(i) had been omitted and an incorrect Section of 
the Highways Act 1980 had been quoted. 

 
2.3 The Rights of Way Cabinet Committee has not met for some time which is the reason the 

Minutes have been unable to be corrected earlier. 
 
2.4 A Modification Order has been produced to change the status of Restricted Byway 367 in the 

Community of Abercarn to a Footpath.  Following the advertising of the Modification Order 
objections were received to the Order and as the objectors would not withdraw their 
objections the Order was sent to the Welsh Ministers to determine.  The Planning 
Inspectorate has arranged for the Modification Order to be considered by a Planning Inspector 
at a Public Inquiry on the 7th February 2017. 

 
 
3. LINKS TO STRATEGY 
 
3.1 The Well-being of Future Generations (Wales) Act became law in April 2015.  The Act is 

about improving the social, economic, environmental and cultural well-being of Wales.  It 
requires the Authority to closely consider the long term aim to work better with people and 
communities and each other, look to prevent problems and take a more joined-up approach in 
our actions.   

 
3.2 Links can be made to all seven of the Well Being Goals however of these four are probably 

relevant, these being:- 
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 A resilient Wales 

 A healthier Wales 

 A Wales of cohesive communities 

 A globally responsible Wales 
 
 Links can be made to include the other three Well Being Goals within the Rights of Way 

improvement Plan and the Countryside Strategy:- 
 

 A prosperous Wales 

 A more equal Wales 

 A Wales of vibrant culture and thriving Welsh language:- 
 
 In addition to the Well Being of Future Generations Act the Rights of Way network has 

significant links to a wide range of other Acts and Strategies notably the Countryside and 
Rights of Way Act 2000, the Countryside Rights of Way improvement Plan (2007), the 
Caerphilly Countryside Strategy and emerging Caerphilly Active Travel Plan.  The network 
and usage of the network has links to various social, economic and environmental strategies. 

 
 
4. THE REPORT 
 
4.1 A copy of the Minutes of the Rights of Way Cabinet held on 15th September, 2014 are 

attached as Document No. 1. 
 
4.2 Members were asked to consider two matters concerning the application.  The first was 

whether the status of the right of way should be reclassified as a footpath (as per Para 3.1 (i) 
of the report) and secondly, whether the route should be diverted.   

 
4.3 Although Members agreed to the following recommendation in 9 (i) of the report:- 
 

(i) Supporting the application as made that the status of the Definitive Map and 
Statement should be varied to change it from a Restricted Byway to a Footpath 

 
 this was not included in the minutes. 
 
4.4 It has been noted that the report contained a further error in that it refers to Section 118 of the 

Highways Act 1980, which is a stopping of the right of way, but should read refer to Section 
119 for diversion of a right of way. 

 
4.5 Members resolved to agree to the recommendation 9.1 (iii) and this was included in the 

minutes.  However, as the Members supported the application to vary the status of the 
Restricted Byway to a Footpath the width of the alternative right of way or path should be 1.8 
metres not 3 metres. 

 
4.6 To deal with the foregoing  errors it is recommended that the minutes are corrected to record 

that Members resolve to agree 9 (i) of the report and that the following be approved as a 
change to the report:- 

 
(i) Approve the diversion of the right of way as shown in Document No. 15 which will be 

processed under Section 119 of the Highways Act 1980 in accordance with the 
following descriptions:- 

 
 and that in the description of the alternative way or path that the reference to 3 metres if 

restricted byway should be deleted. 
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5. WELL-BEING OF FUTURE GENERATIONS 
 
5.1 This report contributes to the Well Being Goals as set out in Section 3 earlier. 
 
5.2 The Act not only identifies goals but advocates five ways of working to ensure that the 

objectives and sustainability are met and this report has been prepared with that in mind. 
 
5.3 Whilst the Public Rights of Way network contributes to all seven Well Being Goals in part the 

most pertinent four are:- 
 
 1. A Resilient Wales 
 
 The network extends to over 500 miles and many of these routes have been in place prior to 

the use of motor vehicles.  As such they are often the easiest and most direct routes of 
access between points.  This encourages their use and has benefits in addressing long term 
issues including health, climate change and poverty all of which assist in making an adaptable 
but resilient county borough. 

 
 2. A Healthier Wales 
 
 Usage of the network, be it for recreation or daily business has significant benefits for a 

physical and mental health and helps address a number of significant health concerns within 
the county borough notably obesity, cardio vascular and diabetes which are probably 
problematic in CCBC.  Usage of the network is increasing year on year. 

 
 3. A Wales of Cohesive Communities 
 
 The network links communities and facilities with each other and is usable by the vast majority 

of residents.  A comprehensive and integrated network provides a fully functional and usable 
access system that benefits all and allows communities to function both directly e.g. ability to 
access services and individually e.g. through helping prevent or overcome underlying 
problems such as health and sustainable transport. 

 
4. A Globally Responsible Wales 

 
 The carbon impact of the rights of way network is minimal and promotes sustainable transport 

on a number of counts.  Increased local usage has a global effect in terms of slowing climate 
change and its impacts. 

 
5.4 The provision of access helps meet both short and longer term needs and objectives without 

prejudicing the viability of the network for future generations.  Rights of Way and access are 
fundamental to the daily life of most people and as such the network integrates and is 
necessary to meet many objectives of the Authority.  The designation process, for rights of 
way, has involved extensive consultation with communities, groups and individuals and 
collaboration takes place with other interested parties in terms of the management and 
maintenance of the network.  Formal consultation forms part of these processes, including this 
report.  

 
 
6. EQUALITIES IMPLICATIONS 
 
6.1 An Equalities Impact Assessment is not needed because the issues covered are for 

information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 
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7. FINANCIAL IMPLICATIONS 
 
7.1 There are no financial implications in respect of correcting the minutes of the Rights of Way 

Cabinet Meeting held on 15th September, 2016. 
 
 
8. PERSONNEL IMPLICATIONS 
 
8.1 None. 
 
 
9. CONSULTATIONS 
 
9.1 See list of Consultees. 
 
 
10. RECOMMENDATIONS 
 
10.1 It is recommended that the errors in the Minutes of the Rights of Way Cabinet held on the 

15th September, 2014, be amended to correctly record the resolutions made by Members at 
that meeting as follows:- 

 
i) Supporting the application as made that the status of the Definitive Map and 

Statement should be varied to change it from a Restricted Byway to a Footpath and 
 
iii) Approve the diversion of the right of way as shown in Document No. 15 which will be 

processed under Section 119 of the Highways Act 1980 in accordance with the 
following descriptions:- 

 
 Description of a section of the existing path or way to be diverted:- 
 
 From the junction with Pant-y-resk Road this path goes N. along a footpath and passes at the 

farm and the road is then a cartroad up the junction with the road leading to Ty-coedcae. (A-
B) 

 
 Description of alternative path or way:- 
 
 A new path commences from the junction with Pant-y-resk Road the path goes north west and 

then bears in a north easterly direction to reach the junction with the road leading to  
 Ty-coedcae (C-B).  A total distance of 345 metres 
 
 The width of the alternative path or way to be consistent with the status agreed by members 

i.e. 1.8 metres - footpath (as it is hedged on one side and fenced on the other). 
 
 
11. REASONS FOR THE RECOMMENDATIONS 
 
11.1 To correct the errors in the minutes of the meeting of the 15th September 2014. 
 
11.2 To comply with its duty to keep the definitive map and statement under continuous review.  
 
 
12. STATUTORY POWER  
 
12.1 Section 53 of the Wildlife and Countryside Act 1981.  Section 119 of the Highways Act 1980.  

This is a Cabinet function delegated to this Committee. 
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Author: Mrs June E. Piper, CROW Support Officer 
Consultees: Mr. Tim Stephens, Development Control Manager. 
 Mr. Phil Griffiths, Manager, Countryside and Landscape Services. 
 Mrs Gail Williams, Monitoring Officer/Principal Solicitor. 
 
List of Documents: 
 
1.  Copy of Minutes of the Rights of Way Cabinet held on the 15th September, 2016. 
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Rights of Way Cabinet Committee – 15.09.14 

 

 
 

 

 

RIGHTS OF WAY CABINET COMMITTEE 
 

MINUTES OF THE RECONVENED MEETING HELD AT PENALLTA HOUSE, 
TREDOMEN, ON MONDAY, 15TH SEPTEMBER 2014 AT 2.00 P.M.  

 

 
PRESENT: 

 
Councillor K. James - Chairman 

 
Councillors: 

 
 D.V. Poole (Cabinet Member for Community and Leisure Services), Mrs B. Jones (Deputy 

Leader and Cabinet Member for Corporate Services). 
 

Together with: 
 

P. Elliott (Head of Regeneration and Planning), P. Griffiths (Principal Planner), A. Powell 
(Countryside Access and Rights of Way Officer), J. Piper (CROW Support Officer), R. Crane 
(Senior Solicitor), H. Lewis (Legal Assistant), S.M. Kauczok (Committee Services Officer). 

 
 
1. APOLOGIES FOR ABSENCE 
 
 Apologies for absence had been received from Councillors T.J. Williams (Highways, 

Transportation and Engineering) and R. Woodyatt (Social Services). 
 
 
2. DECLARATIONS OF INTEREST 
 
 Councillor Mrs B. Jones declared an interest in agenda item 5 - Application for a Modification 

Order to amend the Monmouthshire County Council Definitive Map and Statement of Public 
Rights of Way in respect of deleting Footpath 147 in the Community of Mynyddislwyn.  
Consequently, consideration of this item was deferred to a date and time to be agreed as 
there were only two Members of the Committee remaining who were able to vote on this 
matter. 

 
 Mrs. J. Piper, CROW Support Officer, declared an interest in agenda item 4 as she had 

provided evidence of use of both bridleways.  
 
 
3. APPLICATION FOR A MODIFICATION ORDER TO VARY THE MONMOUTHSHIRE 

COUNTY COUNCIL DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY IN 
RESPECT OF THE STATUS OF A PATH IN THE COMMUNITY OF ABERCARN AND 
DIVERSION OF A SECTION OF THE RIGHT OF WAY 

 
 Members were asked to consider and determine an application to vary the status of Restricted 

Byway 367 in the Community of Abercarn shown on the Definitive Map and Statement and 
also to consider the diversion of a section of the right of way through Cefn Pennar Farm.  Prior 
to the meeting Members and Officers met on site to view and walk the route of the paths. 
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 Following complaints from a local rambler and members of the Islwyn Ramblers Society that 
the public rights of way was not available for use, several meetings have taken place and 
correspondence has been ongoing, to try and resolve the situation.  The report sets out the 
evidence that the status of the public right of way has been shown as a cart road footpath for 
the whole of its length whereas it is only available as a footpath for a section of it.  The Natural 
Environment and Rural Communities Act 2006 reclassified all cart road footpaths and cart 
road bridleways to restricted by-ways.  The Committee was asked to decide on the evidence 
provided whether or not the status of the public right of way should be varied to that of a 
footpath on the Definitive Map and Statement and whether they supported the application to 
divert the section of right of way at Cefn Pennar Farm. 

 
 Two landowners own the land over which the public right of way crosses.  Mr. G. Roberts of 

Pant-y-Resk Farm and Dr. A. McGregor of Cefn Pennar Farm.  Dr. McGregor addressed the 
Committee in support of her application to divert the public right of way crossing her land 
away from her property.  She confirmed that she had not been aware of any public rights of 
way over the ground when she purchased the property and had never seen anyone using the 
route.  In addition, she had not been informed of the existence of a public right of way when 
an extension had been built to the side of the house.  Dr. McGregor circulated copies of 
Document 13, which formed part of the agenda and referred to the unsuitability of the track in 
certain places for horses and vehicles, as had been witnessed during the earlier site 
inspection.  It would appear that an error had occurred by identifying the public right of way as 
a cart road footpath for the whole length when a section could not physically be used for 
same.  Mr. G. Roberts endorsed Dr. McGregor's statement and declined the invitation to 
address the Committee. 

 
 Ms. M. Thomas, representing the Open Spaces Society, was then invited to address the 

Committee.  Ms. Thomas outlined the reasons for the Society's opposition to the application, 
as set out in her letter dated 28th July 2014 attached to the report (Document No. 19).  She 
felt that there was clear evidence that the route from Cefn Pennar Farm to Pant-y-Resk Road 
had been recorded inaccurately on the Definitive Map and that if the application was to seek a 
modification of this part of the way only, the Open Spaces Society would not oppose it.  
However, without being able to visit the site and make an informed decision, she felt that there 
was no option but to oppose the application.  She sought assurances that the diverted right of 
way would be as accessible and commodious as the present line and in response to her 
concerns regarding obstructions on the right of way, Officers advised that this matter would be 
taken up with the landowner.   

 
 Following consideration and discussion, on the basis of the evidence and information 

submitted, it was moved and seconded that the recommendation at 9.1(iii) in the report be 
approved.  By a show of hands this was unanimously agreed. 

 
RESOLVED that the diversion of the right of way as shown in Document No. 15 which 
will be processed under Section 118 of the Highways Act 1980 be approved in 
accordance with the following descriptions:- 

 
Description of a section of the existing path or way to be diverted:- 

 
From the junction with Pant-y-Resk Road this path goes N. along a footpath and 
passes at the farm and the road is then a cart road up the junction with the road 
leading to Ty-Coedcae.  (A-B) 

 
Description of alternative path or way:- 

 
A new path commences from the junction with Pant-y-Resk Road the path goes 
northwest and then bears in a northeasterly direction to reach the junction with the 
road leading to Ty-Coedcae (C-B).  A total distance of 345 metres 
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The width of the alternative path or way to be consistent with the status agreed by 
members i.e. 1.8 metres if footpath (as it is hedged on one side and fenced on the 
other) and 3 metres if restricted byway. 

 
 
4. APPLICATION FOR A MODIFICATION ORDER TO AMEND THE MONMOUTHSHIRE 

COUNTY COUNCIL DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY IN 
RESPECT OF DELETING A  PATH IN THE COMMUNITY OF MYNYDDISLWYN 

 
 Members were asked to consider and determine two applications which had been received 

under Section 53(3)(iii) of the Wildlife and Countryside Act 1981 from Mr. J.E. Purnell, 
Caer'llwyn Bach, Ynysddu and Mr. C.G. Robinson, Caer'llwyn Mawr, Ynysddu to modify the 
Definitive Map and Statement by deleting two paths from Caer'llwyn Bach to Caer'llwyn Mawr.  
Prior to the meeting Members and Officers met on site to view and walk the route of the paths.   

 
 Research had been undertaken to determine the validity of the claim by collating, as far as 

possible, all documentary evidence available, together with the crucial user evidence provided 
by the applicant of the claim and evidence from other users of the Rights of Way network in 
this area. 

 
 The bridleways cross land owned by three separate landowners, two are the applicants in this 

case and the other an adjoining landowner.  The bridleways and the connecting footpaths 
were included on the Definitive Map and Statement following the initial survey of rights of way 
under the National Parks and Access to the Countryside Act 1949.  As there were no 
objections received to their inclusion they were published as part of the Monmouthshire 
County Council’s Definitive Map and Statement with a relevant date of 1st July 1952.   

 
 The information provided by both applicants and some of the evidence users indicates that 

they were not aware of the bridleways running from Caer'llwyn Bach Farm to Caer'llwyn Mawr 
Farm.  Mr. Purnell’s application and letter provides evidence to support his application that the 
bridleway has been incorrectly shown on the Definitive Map and Statement in that its inclusion 
was based on the Ordnance Survey Map dated 1878 and 1879.  A copy of the Ordnance 
Survey Map dated 1879 is included in the report as Document No. 13. 

 
 Following the officer's presentation of the report, the Chair invited Reverend Dylan Bate to 

address the Committee on behalf of Mr. and Mrs. Purnell of Caer'llwyn Bach Farm.  Reverend 
Bate confirmed that neither Mr. or Mrs. Purnell remembered the bridleway being used and 
that air imagery analysis showed no evidence of use.  In addition, egress from the stile would 
be dangerous for horse riders and reference was made to a letter from the Traffic 
Management Advisor, Gwent Police dated 8th August 2014 (Document No. 34) relating to the 
access and egress point onto Twyn Gwyn Road.  It was also pointed out that the deletion of 
the right of way would be in the interests of crime prevention as Caer'llwyn Bach Farm had 
been broken into on a couple of occasions.  Reverend Bate concluded that the 
extinguishment of the right of way would be a one off cost and would avoid future 
maintenance costs.   

 
 Ms. M. Thomas was then invited to present her case on behalf of the Open Spaces Society.  

During the course of her presentation Ms. Thomas reaffirmed that the Open Spaces Society 
opposed the extinguishment and deletion of the two bridleways.  Having studied the report 
and the documentary evidence in detail she did not believe that there was any proof to show 
that the bridleways did not exist. 

 
 Following consideration and discussion, on the basis of the evidence and information 

submitted, it was moved and seconded that the recommendation at 9(ii) in the report be 
approved.  By a show of hands this was unanimously agreed. 

 
RESOLVED that the claim be rejected. 
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5. APPLICATION FOR A MODIFICATION ORDER TO AMEND THE MONMOUTHSHIRE 
COUNTY COUNCIL DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY IN 
RESPECT OF DELETING FOOTPATH 147 IN THE COMMUNITY OF MYNYDDISLWYN 

 
 As there were only two Members of the Committee present who could determine this item in 

view of the declaration of interest made by Councillor Mrs. B. Jones, the item was deferred for 
consideration at a date and time to be agreed. 

 
 
6. REVIEW OF THE PROCEDURE FOR APPLICATIONS UNDER THE WILDLIFE AND 

COUNTRYSIDE ACT 1981 
 
 The report sets out the way in which applications under the Wildlife and Countryside Act 1981 

are currently dealt with and proposes a way forward.   
 
 Under the terms of the Wildlife and Countryside Act 1981 members of the public and 

landowners may make application to modify the Definitive Map of Public Rights of Way and/or 
Statement to add, delete or amend particulars contained therein.  This process is called “a 
claim”.  Once an application is submitted in the prescribed manner the Authority has a 
statutory duty to investigate it to its conclusion and agree whether or not the application is 
supported or rejected. 

 
 It was noted that there is a backlog of claims, some of which pre-date Local Government 

Reorganisation in 1996.  Due to the complexity of some claims the time taken to investigate 
one claim and submit it to the Rights of Way Cabinet Committee for determination can take in 
the region of a year.  However, this may be extended if either the applicant or the landowner 
challenges the decision, which could result in a Public Inquiry.  The process for dealing with 
claim applications is set out in the report under paragraph 4.3.  It was now considered 
appropriate to review the current procedure in view of complaints received by the Authority 
that recent applications are not being dealt with due to the current date order procedure. 

 
 Members' attention was drawn to Document 5 attached to the report, which identifies a 

process that is clear to understand and implement.  It would appear to be less time consuming 
in terms of collating data to prioritise claims and would allow the Authority to deal with 
applications that have a positive impact on the network.  It would also allow those 
applications, which appear to have little chance of succeeding, to be dealt with and closed 
and not added to the backlog of applications.  

 
 Following consideration and discussion, it was moved and seconded that the recommendation 

in the report be approved subject to any review being undertaken in consultation with the 
Cabinet Member for Regeneration, Planning and Sustainable Development.  By a show of 
hands this was unanimously agreed. 

 
RESOLVED that in future, applications under the Wildlife and Countryside Act 1981 be 
dealt with in line with the proposals contained in Document 5 attached to the report.  A 
review will be undertaken whenever necessary in consultation with the Cabinet 
Member for Regeneration, Planning and Sustainable Development. 

 
 
 The meeting closed at 2.55 p.m. 
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RIGHTS OF WAY CABINET – 1ST DECEMBER 2016 
 

SUBJECT: APPLICATION FOR A MODIFICATION ORDER TO AMEND THE MID 
GLAMORGAN COUNTY COUNCIL DEFINITIVE MAP AND STATEMENT 
OF PUBLIC RIGHTS OF WAY IN RESPECT OF ADDING A PATH IN THE 
COMMUNITY OF GELLIGAER 

 

REPORT BY: INTERIM CHIEF EXECUTIVE 
 

 
1. PURPOSE OF REPORT 
 
1.1 To consider and determine an application to ADD a path to the Definitive Map and Statement 

in the Community of Gelligaer. 
 
 
2. SUMMARY 
 
2.1 The application is made under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 

which is the discovery of evidence which would suggest the right of way should be recorded.  
The application could have been made under Section 53(3)(b) which is based upon long use 
in excess of twenty years.  

 
 There is some overlap with these provisions as shown in the case of O’Keefe v Sec of State 

for Environment and Isle of Wight (1997) which confirmed that in considering an application 
under sub section 53 (3)(c)(i) an authority can also take into account the establishment of a 
right of way by long user. The difference is applying under the latter section however is that 
the evidence need only show that right of way is reasonably be alleged to exist, whereas 
under 53(3)(b) it must be proven that the right of way exists.  If it can the order must be made. 

 
2.2 The report sets out the evidence regarding an application to ADD a footpath from number 11 

Ogilvie Terrace to rear lane at the rear of number 4 Ogilvie Terrace, Deri to the Definitive Map 
and Statement together with evidence from land owners disputing its existence. 

 
 
3. LINKS TO STRATEGY 
 
3.1 The Wildlife and Countryside Act 1981 places a duty on the council to maintain an up to date 

Definitive Map and Statement 
 
3.2 The Rights of Way Improvement Act has committed the Council to keeping the definitive map 

and statement under continuous review.  
 
3.3 The Well-being of Future Generations (Wales) Act became law in April 2015.  The Act is 

about improving the social, economic, environmental and cultural well-being of Wales.  It 
requires the Authority to closely consider the long term aim to work better with people and 
communities and each other, look to prevent problems and take a more joined-up approach in 
our actions.   
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3.4 Links can be made to all seven of the Well Being Goals however of these four are probably 
relevant, these being:- 

 

 A resilient Wales 

 A healthier Wales 

 A Wales of cohesive communities 

 A globally responsible Wales 
 
 Links can be made to include the other three Well Being Goals within the Rights of Way 

improvement Plan and the Countryside Strategy:- 
 

 A prosperous Wales 

 A more equal Wales 

 A Wales of vibrant culture and thriving Welsh language:- 
 
 In addition to the Well Being of Future Generations Act the Rights of Way network has 

significant links to a wide range of other Acts and Strategies notably the Countryside and 
Rights of Way Act 2000, the Countryside Rights of Way improvement Plan (2007), the 
Caerphilly Countryside Strategy and emerging Caerphilly Active Travel Plan.  The network 
and usage of the network has links to various social, economic and environmental strategies. 

 
 
4. THE REPORT 
 
4.1 Background 
 
 This Committee has delegated powers to determine applications for Definitive Map Modification 

Orders under Section 53 of the Wildlife and Countryside Act 1981.  This report relates to an 
application to ADD a path to the definitive map and statement.  Document No. 1 gives an 
explanation of the term “public rights of way” and the role of this Committee. 

 
 The application for a claimed right of way leading from the rear lane at the rear of number 4 

Ogilvie Terrace to the footpath in front of number 11 Ogilvie Terrace to, Deri, is being dealt with 
under the Wildlife and Countryside Act 1981, Section 53(3)( c)(i). 

 
4.2 Introduction 
 
4.2.1 An application has been received under Section 53(3)(c)(i) of the Wildlife and Countryside Act 

1981 from Mrs. V Price to modify the Definitive Map and Statement of the Mid Glamorgan 
County Council by ADDING a footpath leading from number 11 Ogilvie Terrace to rear lane 
behind number 4 Ogilvie Terrace, Deri.  The date when the right of way first came into question 
was 13th/14th August, 2015, when the proposed developers erected fencing to prevent public 
access and this was reported to the Authority. 

 
4.2.2 The location of the claimed right of way is shown on Document No. 2 within the circled area.  

This has been reproduced from the ordnance survey mapping by use of the Authority’s 
Geographical Information System. 

 
4.2.3 The route of the claimed path can be located in Document No.3 along a bold broken red line 

shown as A-B. The application W.C.A.5, plans of the area from two utility companies – Wales & 
West and Transco, together with two photographs were received by the Authority on 3rd August, 
2015. (Document No. 4 )  The photographs showing the claimed right of way in the 1980’s and 
the 1990’s are shown in Document No. 5. 

 
4.2.4 The Claimed Right of Way commences at the rear lane behind number 4 Ogilvie Terrace, Deri in 

a diagonal north easterly direction and terminates on the rear lane at the rear of number 4 Ogilvie 
Terrace.  The total length of the claimed path is 30 metres with a width of 1 metre.  The local 
residents refer to the claimed right of way as the diagonal path. 
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4.2.5 The applicant notified the Authority, by submitting Notice W.C.A.7, (Document No. 6) that she 

had served notice on the landowners, Karina Jayne Gauden and John Vincent O’Connell on 
30th August, 2015.  A further notice was served on Mr. A Shenkroff as he was identified as one of 
the landowners in the planning application together with Ms Gauden.  This was served on 
20th October, 2015 and the applicant notified the Authority by submitting a further Notice W.C.A.7 
(Document No. 7) 

 
4.2.6 The claim is supported by twenty- eight (28) User Evidence Forms most of which have been 

completed by the residents of Deri who claim to have used the route on a regular basis.  
 
4.2.7 Research has been undertaken to determine the validity of the claim by collating any 

Documentary Evidence available as well as the User Evidence provided by the local residents. 
 
4.3 Previous Applications 
 
4.3.1 In 1997 user evidence forms were submitted to claim two footpaths which were being used on 

the banking in front of Ogilvie Terrace.  One included the path which is the subject of this 
report from Number 4 to No.11 and another path in front of Number 20 to the main road.  This 
was due to a planning application to build a bungalow in front of Numbers 12 to 15 Ogilvie 
Terrace.  A letter was sent to one of evidence users seeking completion of the relevant forms 
and the serving of a notice on the landowner but no response was received.  Although 
evidence user forms were submitted as the application was not in the prescribed manner the 
Authority could take no further action.  A copy of the user evidence forms submitted at this 
time are included in Document No. 8.  The information provided in the evidence user forms 
indicated the number of years use of the path from Number 4 to No. 11 to be over 20 years in 
1997.  

 
4.3.2 A copy of the planning application and decision is attached as Document No. 9.  This also 

includes the letters of objection from the local residents.  They mention the two footpaths 
subject of the foregoing claimed rights of way in Document No. 8 and how well used they are. 

 
4.3.3 Although the application to add the footpath, which was affected by the planning application 

was not in the correct format, it was included in the notes on the planning application stating 
that if the path was accepted then it could be diverted. 

 
4.3.4 However, if the application to add the footpath through the planning application site had been 

successful an application could have been made to divert it.  An application could have been 
made to seek a diversion but this would be subject to consultation with local residents.  As the 
diverted route might not have been acceptable to the residents they could have raised 
objections. This could have resulted in the Diversion Order being sent to the Welsh Ministers 
for determination as to whether or not the Division Order should be confirmed or rejected. 

 
4.3.5 A letter, dated 11th February, 1997, was sent to occupiers in Ogilvie Terrace by 

Mr. C.G. Mashallsea of Oakfields, Ogilvie Terrace, Deri, Bargoed. CF81 9JB giving notice that 
a boundary fence was to be erected and refuted the claimed right of way through a section of 
his land (i.e. from No. 20 Ogilvie Terrace to the main road).  (Document No. 10) 

 
4.3.6 A further 6 No. evidence user forms to claim the footpath from the rear lane of No. 4 Ogilvie 

Terrace to the footpath the front of No. 12 Ogilvie Terrace were handed in on the 
18th February, 1998.  Although W.C.A. 5 had been completed W.C.A. 6 had not been served 
on the landowner nor had W.C.A.  7 been submitted to this Authority confirming that this had 
been undertaken.  The applicant was sent the relevant forms to be completed but these were 
never received.  Therefore, again this application could not be dealt with due to it not being in 
the prescribed manner.  Copies of the evidence user forms and W.C.A.5 are attached as 
Document No. 11. 
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4.3.7 Quite a number of the residents had not realised that the application to add the footpath to the 
Definitive Map had not been progressed due to it being in the incorrect format.  

 
4.3.8 A planning application was submitted to erect residential development on land adjoining 

Ogilvie Terrace, Deri (Document No. 12).  The claimed right of way crossed the site.  The 
planning application was refused. 

 
4.4 User Evidence 
 
4.4.1 Caerphilly County Borough Council received 28 submitted User Evidence Forms (W.C.A.8), 

all of which have been completed by people who claim to have used the route regularly.  All 
but five reside in Deri and have used the path as a public footpath without interference for a 
period varying between 10 and 79 years. 

 
4.4.2 The user evidence forms have been studied and the Council’s CROW Support Officer, 

Mrs. J.E. Piper, has interviewed the majority of the users who submitted the forms.   
 
4.4.3 Copies of the Evidence User forms are attached as Documents No. 13-41. 
 
4.4.4 The interview notes are appended to this report as Document No. 42. 
 
4.4.5 Detailed in Table 1 are the salient points from the evidence user forms and interviews 

(Document No. 43).  Document No.44 is a chart showing the number of years the claimed 
right of way has been used by the evidence users. 

 
4.4.6 From the evidence provided in the evidence user forms and the interviews, the users believed 

the footpath to be public as it had been used through the generations as a short cut.  They 
had not asked permission to use the footpath and had not seen any notices stating that it was 
private.  One local resident could recall that the footpath was in existence 80 years ago.   

 
4.4.7 The houses in Ogilvie Terrace were built for the Powell Duffryn Company in the 1920s to 

provide accommodation for the officials of the newly opened mine to live in.  Ogilvie Colliery 
was opened in 1921.  Ever since that date people have walked on the land in front of the 
houses creating several footpaths.  These were used as short cuts.  

 
4.4.8 The Powell Duffryn Company had a shed on the land where workmen kept their tools to carry 

out repairs to the houses.  They used the path to gain access to the houses.  Document No. 
45 shows the location of the shed. 

 
4.4.9 One of the residents interviewed could recall using the path as a 10 year old in 1947 and 

losing half a crown in the snow on the way down to the shops.  During the heavy snow fall of 
1947 deliveries were not able to use Hillside as it was blocked with snow and had to use the 
path to bring deliveries up to Ogilvie Terrace.   

 
4.4.10 Local residents believe there are safety issues in the footpath being removed as Ambulances 

and Fire Engines are not able to get into Hillside due to the amount of cars blocking the road. 
 
4.4.11 It was believed that the steps were built sometime between 1997 and 2001 as one of the local 

residents could recall the steps being constructed.  The steps are not in place on aerial 
photograph 1991 (Document No. 46) but in place on the aerial photograph of  2001 
(Document No. 47). 

 
4.4.12 Local residents believed that the steps were constructed by the owner of Oaklands, 

Mr Marshallsea, in order that he could use them.  However, some thought they had been put 
in to compensate for taking paths away when the bungalow was built.  Street lighting was 
installed at the top and bottom of the steps by the Authority on the 30th April, 2002.   
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4.4.13 Correspondence had been entered into with Mr. Shenkerof to dedicate the steps as a public 
right of way.  However, despite several reminders being sent by the Authority’s Legal 
Department no response was received and the file was closed.  The steps therefore were 
never accepted as a public right of way or adopted highway and the Authority does not 
maintain them. 

 
4.4.14 Enquiries have been made with the Engineering Division to discover whether the steps had 

been constructed as part of a small works programme.  The member of staff who deals with 
these programmes has no knowledge of any works taking place having checked through the 
records.  

 
4.4.15 The children from Ogilvie Terrace and Hillside played on the open land and they all used the 

claimed right of way to visit friends and family.   
 
4.4.16 Quite a number of residents who lived in Hillside used to use the claimed right of way as they 

took a short cut through the garden of No. 15 Ogilvie Terrace, Mrs Collins, who didn’t mind.  
As Mrs Collins no longer lives at this address this practice has ceased. 

 
4.4.17 It was mentioned by the local residents that the planning applicant and his family also   used 

the claimed right of way. 
 
4.5 Documentary Evidence 
 
4.5.1 The documentary evidence studied in conjunction with the User Evidence is outlined below.  

During the investigation of a claimed route a near match to the claimed footpath was looked 
for on all the maps listed below. 

 
 Aerial Photograph dated 1991 (Document No.46) 
 
 It can be seen from the aerial photograph that there are a number of other paths in the banking, 

including some where Oaklands was built. 
 
 Aerial Photograph dated 2001 (Document No.47) 
 
 It can be seen from the aerial photograph that steps have been constructed and new properties 

built.  
 
 Aerial Photograph dated 2004-5 (Document No 48) 
 
 It can be seen from the aerial photograph that Oaklands now has a boundary fence line/wall. 
 
 Aerial Photograph dated 2006 (Document No.49) 
 
 The route of the claimed right of way can be clearly seen. 
 
 Aerial Photograph dated 2010 (Document No.50)  
 
 The route of the claimed right of way can be clearly seen. 
 
 A photograph from Google Maps dated August 2011 clearly shows the claimed right of way.  

(Document No. 51) 
 
 Aerial Photograph dated 2014 (Document No. 52)  
 
 The route of the claimed right of way can be clearly seen. 
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 Photographic Evidence 
 
 Photographs showing the claimed right of way together with the alternative route using a section 

of the adopted highway, steps and back lane. (Document No. 53) 
 
 Photo 1 
 
 Photograph taken in 1980’s which shows the footpath which runs in front of Ogilvie Terrace 

showing the claimed right of way adjoining.  This also shows a car parked up on the grass bank 
alongside the houses. (Document No. 5) 

 
 Photo 2  
 
 Photograph taken in 1980’s which shows the claimed right of way. (Document No. 54) 
 
 Photo 3 
 
 Photograph taken on 15th November, 1986, which shows the claimed right of way as a path with 

a grass surface and then changing to tarmac. (Document No. 55) 
 
 Photo 3 
 
 Photograph taken in 1987 which shows the claimed right of way behind the parked cars.  

(Document No. 56} 
 
 Photo 4 
 
 Photograph taken in 1990’s which shows a young girl on the footpath in front of Ogilvie Terrace 

and the claimed right of way can be seen behind her. (Document No. 5) 
 
 Photo 5 
 
 Photograph taken in 1992/93 of Mr. Hardacre and his daughter on her wedding day.  They were 

both stood on the claimed right of way which is tarmacked at the top where it joined the adopted 
footpath in front of the houses.  (Document No. 57) 

 
 Photo 6 
 
 Photograph taken in 1992/93 of Mrs. Hardacre walking down the claimed right of way with the 

bridesmaids on the day of her daughter’s wedding.  (Document No. 58) 
 
 Photo 7 
 
 Photograph of the newly constructed steps which clearly shows the claimed right of way.  The 

applicant provided the photograph and said that this was taken when the steps had been built by 
Colin Marshalsea.  She stated that the claimed right of way went to the top but had been 
disturbed by the work that had been done.  Also the wall had not been erected then but it was 
done shortly after.  From the photograph it can be seen that the street lighting is already in place 
next to the top and bottom of the steps.  (Document No. 59) 

 
4.6 Land Ownership 
 
4.6.1 According to the Land Registry the land is in the ownership of Karina Jayne Gauden and John 

Vincent O’Connell.  However, the planning application refers to land owners as Karina Jayne 
Gauden and Mr A. Shenkroff.  Notice WAC 6 was served on Karina Jayne Gauden and John 
Vincent O’Connell on 30th August, 2015.  A further notice was served on Mr. A Shenkroff on 
15th October, 2015. 
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4.6.2 One of the current landowners, Mrs. K.J. Gauden, has written a letter disputing the claimed right 
of way.  Document No. 60 is a copy of the letter, dated 11th February, 2016 She states that 
permissive rights were given to those parties who wished to walk their dogs across the site and 
others who wanted to take a diagonal route across the site.   

 
4.6.3 She states that a footpath with steps was constructed by the Council and this was to be 

dedicated in substitution for the claimed footpath which is said to cross the site.  The Dedication 
Agreement was never finalised but she suggests that this could be regularised. 

 
4.6.4 She states that permissive rights of access were allowed and believed that all local residents 

knew this was private land and not public land. 
 
4.6.5 The applicant for the planning application (15/0978/FULL), Mr. Michael Toms, has sent a letter, 

dated 11th February, 2016 (Document No. 61) disputing the claimed right of way.  He is a long 
standing resident of Deri with close family members living adjacent to the site.  He believes that 
the site of his proposed property is private land and at no time have the owners given consent for 
any neighbours to cross it as of right. 

 
4.6.6 He believes the claimed right of way is unnecessary because there are footpaths on the northern 

and western site boundaries and already footpaths to the south and east.  He states that the 
unauthorised use of the claimed right of way has been infrequent.  He also states that the 
landowners never intended for their land to be used as a footpath and no consent was given for 
neighbours to use it.  

 
4.6.7 A statement has been received from Mr. and Mrs C.G. & B.T. Marshallsea (Document No. 62) 

stating that when he was building his retaining walls during 1999 he recalled making cups of tea 
for the workmen who were building the steps at this time and who he states worked for the Local 
Authority.  He assumed, therefore, that the steps are the responsibility of the Local Authority.  He 
refutes the statements of local residents who have stated that he was responsible for 
constructing the steps.  

 
4.6.8 The Architect for the site has confirmed that a new footpath will be constructed as part of the 

development with a dropped kerb and dropped kerbs will be constructed on the existing 
footpaths to enable easier access for local residents with mobility issues. 

 
4.6.9 A copy of the plan showing the proposed site layout is attached as Document No. 63. 
 
4.7 Planning Application 
 
4.7.1 The planning application was received by this Authority on 5th October, 2015.  A copy of Agenda 

Item 5 – Site Visit and decision is attached as Document No. 64, the Design and Access 
Statement is attached as Document No. 65 and the letter of permission to erect one dwelling on 
the land at Ogilvie Terrace is attached as Document No. 66. 

 
4.8 SUMMARY 
 
4.8.1 The Authority has received an application to add a footpath to the Definitive Map and 

Statement.  Evidence has been submitted that the route has been used by local residents  
 
4.8.2 As detailed in Document 1 the evidence submitted needs to show that the footpath has been 

used for a period of 20 years without interruption and as a right.  The date the footpath first 
came into question is 13th/14th August, 2015 and therefore the 20 year period of use 
commences from August 1995.  However additional use before this period is also taken into 
consideration and two previous applications identify use of the claimed right of way of over 20 
years dating back to 1972/73.  The land was owned by Mr. Shenkroff but is now owned by 
Mrs. Gaurden and Mr. O’Connell. 
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4.8.3 The applicant and supporters state that the footpath has been used without interference for a 
period varying between 10 and 80 years.  They confirmed that there has never been any 
signs stating that the claimed right of way was private and no-one has prevented them from 
using it until the site was fenced off on 13th/14th August, 2015. 

 
4.8.4 The application is supported by 28 supporters who have completed evidence user forms and 

have used the claimed right of way to gain access to the bus stop; the pub; shops; village; 
walking the dog; and visiting friends and family. 

 
4.8.5 The applicant has provided photographic evidence of the claimed right of way dating back to 

the 1980’s and some which show the route being used by local residents 
 
4.8.6 One of the landowners states that during her family’s ownership of the land, a period of 45 

years, there was no intention to permit or dedicate a footpath across the site.  The land had 
been purchased to build a residential property.  Permissive rights were given for those parties 
who wished to walk their dogs across the site and for others who very occasionally had cause 
or wanted to use the diagonal route across the site. 

 
4.8.7 She states that the footpath with steps and handrail was constructed by the Council and was 

on the understanding that this was to be dedicated as a footpath in substitution for the claimed 
footpath which is said to cross the site.  Although the Dedication Agreement was not 
completed she feels this could be regularised. 

 
4.8.8 She further states categorically that no permission was given for this to be dedicated a right of 

way and have always made clear that it was their intention to build on the land. 
 
4.8.9 Although permissive access was given all local residents knew this was private land and not 

public land which they had a legitimate claim to. 
 
4.8.10 The planning application applicant states that he was informed by the land owners that they 

did not give consent to neighbours to cross the land as a right.  He believes that the claimed 
right of way is unnecessary as there are footpaths to the northern and western site boundaries 
and ready access to footpaths to the south and east.  He states that the unauthorised use of 
the claimed right of way has been infrequent and of little need.  He states that the landowners 
never intended for their land to be used as a footpath and no consent was given for 
neighbours to use it. 

 
4.8.11 Mr. and Mrs. Marshallsea state that although local residents have identified Mr. Marshallsea 

as the person who constructed the footpath with the steps and handrail this is not the case 
and the steps were built by the Council.  Mr. Marshallsea categorically refutes that he 
constructed this footpath and he can recall making cups of tea for the Council workmen whilst 
they built the steps when he was building his retaining wall. 

 
4.8.12 Enquiries with the Authority’s Engineers has failed to uncover any information as to the 

construction of the steps.  The footpath and steps are not part of the Authority’s adopted 
highway and as such are not maintained. 

 
 
5. WELL-BEING OF FUTURE GENERATIONS 
 
5.1 This report contributes to the Well Being Goals as set out in Section 3 earlier. 
 
5.2 The Act not only identifies goals but advocates five ways of working to ensure that the 

objectives and sustainability are met and this report has been prepared with that in mind. 
 
5.3 Whilst the Public Rights of Way network contributes to all seven Well Being Goals in part the 

most pertinent four are:- 
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 1. A Resilient Wales 
 

 The network extends to over 500 miles and many of these routes have been in place prior to 
the use of motor vehicles.  As such they are often the easiest and most direct routes of 
access between points.  This encourages their use and has benefits in addressing long term 
issues including health, climate change and poverty all of which assist in making an adaptable 
but resilient county borough. 

 

 2. A Healthier Wales 
 

 Usage of the network, be it for recreation or daily business has significant benefits for a 
physical and mental health and helps address a number of significant health concerns within 
the county borough notably obesity, cardio vascular and diabetes which are probably 
problematic in CCBC.  Usage of the network is increasing year on year. 

 

 3. A Wales of Cohesive Communities 
 

 The network links communities and facilities with each other and is usable by the vast majority 
of residents.  A comprehensive and integrated network provides a fully functional and usable 
access system that benefits all and allows communities to function both directly e.g. ability to 
access services and individually e.g. through helping prevent or overcome underlying 
problems such as health and sustainable transport. 

 

 4. A Globally Responsible Wales 
 

 The carbon impact of the rights of way network is minimal and promotes sustainable transport 
on a number of counts.  Increased local usage has a global effect in terms of slowing climate 
change and its impacts. 

 

5.4 The provision of access helps meet both short and longer term needs and objectives without 
prejudicing the viability of the network for future generations.  Rights of Way and access are 
fundamental to the daily life of most people and as such the network integrates and is 
necessary to meet many objectives of the Authority.  The designation process, for rights of 
way, has involved extensive consultation with communities, groups and individuals and 
collaboration takes place with other interested parties in terms of the management and 
maintenance of the network.  Formal consultation forms part of these processes, including this 
report.  

 
 

6. EQUALITIES IMPLICATIONS 
 

6.1 An Equalities Impact Assessment is not needed because the issues covered are for 
information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 

 
 

7. EQUALITIES IMPLICATIONS 
 

7.1 An Equalities Impact Assessment is not needed because the issues covered are for 
information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 

 
 

8. FINANCIAL IMPLICATIONS 
 

8.1 The cost of an order should Members resolve to support the application, is in the region of 
£1,800.00.  If it is agreed to add the footpaths to the Definitive Map and Statement the cost of 
the order and the cost of opening of the footpaths would be the responsibility of this Authority. 
Whatever Members’ decision, should representations be received this may result in a public 
inquiry.  This cost may exceed £10,000. 
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9. PERSONNEL IMPLICATIONS 
 
9.1 None. 
 
 
10. CONSULTATIONS 
 
10.1 For List of Consultees see Appendix 1.  Comments received on the draft report are appended 

to the report. 
 
 
11. RECOMMENDATIONS 
 
11.1 On the basis of the evidence and information compiled in the submitted documents, Members 

are requested to determine the application before them by either :- 
 
 i)  Supporting the claim as made that the path be registered  
 

ii) Rejecting the claim. 
 
 
12. REASONS FOR THE RECOMMENDATIONS 
 
12.1 To comply with its duty to keep the definitive map and statement under continuous review. 
 
 
13. STATUTORY POWER  
 
13.1 Wildlife and Countryside Act 1981.  This is a Cabinet function delegated to this Committee. 
 
 
Author: Mrs. June E. Piper, CROW Support Officer 
Consultees: See list in Appendix 1 
 
List of Documents: 
1. Description of Rights of Way Document No. 1 
2. Location Plan Document No. 2 
3. Plan showing claimed right of way Document No. 3 
4. Application Form WCA5 submitted by Mrs. V.M. Price Document No. 4 
5. Photographs of the claimed right of way Document No. 5 
6. Form WCA7 served on landowners Document No. 6 
7. Form WCA7 served on landowner Document No. 7 
8. Application for two claimed rights of way 1997 Document No. 8 
9. Permission for Development 19/12/196 Document No. 9 – land adjoining Oakfields, Ogilvie 

Terrace, Deri 
10. Letter from Mr. Marshallsea dated 11th February, 1997 Document No. 10 
11. Evidence User Forms submitted in 1998 - Document No. 11  
12. Details in respect of Planning Application No. P/01/0440 submitted in 2001 Document No. 12 
13. Evidence User Forms submitted in 2015 – Documents 13-41 
14. Interview Notes – Document No. 42 
15. Table identifying salient points made by users – Document  No. 43 
16. Table showing the number of years the claimed right of way has been used – Document No. 

44 
17. Location of workman’s hut, shed, former shop, wooden seat and bus stop – Document No. 45 
18. Aerial Photograph dated 1991 – Document No. 46 
19. Aerial Photograph 2001 Document No. 47 
20. Aerial Photograph 2004-2005 Document No. 48 
21. Aerial Photograph 2006 Document No. 49 
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22. Aerial Photograph 2010 Document No. 50 
23. Google Maps – Deri – Document No. 51 
24. Aerial Photograph 2014 – Document No. 52  
25. Photographs of the alternative route - Document No. 53 
26. Photograph - Document No. 54 
27. Photograph – Document No. 55 
28. Photograph dated 1987 – Document No. 56 
29. Photograph dated 1992/93 – Document No. 57 
30. Photograph dated 1992/93 – Document No. 58 
31. Photograph of newly constructed steps – Document No. 59 
32. Letter dated 11th February, 2016, from Mrs. K.J. Gauden - Document No. 60 
33. Letter dated 11th February, 2016, from Mr. M. Toms – Document No. 61 
34. Letter dated 3rd February, 2016, from Mr. and Mrs. Marshallsea – Document No. 62 
35. Planning Application - Site layout – Document No. 63 
36. Planning Committee – report and decision - Document No. 64 
37. Design and Access Statement – Document No. 65 
38. Permission for Development – Document No. 66 
 
ETP/ROW/CROW 144 held at Tredomen House 
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APPENDIX 1 
 

LIST OF CONSULTEES 
 
Draft report to be sent to the following for comments by e-mail:- 
 
Mr. Tim Stephens, Development Control Officer.  
Mr Phil Griffiths, Manager, Countryside and Landscape Services 
Mrs Gail Williams, Monitoring Officer/Principal Solicitor 
 
The applicant:- 
 
Mrs. V. Price, 11 Ogilvie Terrace, Deri. CF81 9JB 
 
The landowners:- 
 
Ms. K.J. Gauden, Mountain View Bungalow, Glynmarsh Street, Deri, Bargoed. CF81 9HZ 
Mr. J.V. O’Connell, c/o Howells Solicitors, 1st Floor Hallinans House, 22 Newport Road, 
Cardiff. CF24 OTD  e-mail:  Cardiff@howellslegal.com 
 
The planning applicant:- 
 
Mr. M. Toms, 47 Bailwy Street, Deri. CF81 9HU c/o Sullivan Land and Planning, The Studio, 
Beaufort Yard, Devauden, Chepstow. NP16 6NT 
 
Gelligaer Ramblers, Mr. Anthony Vallario, 19 Lon Pennant, Blackwood NP12 1EL 
Mrs. J. Hyett, Woodlands Farm, Caerphilly Mountain, Caerphilly, Mid Glamorgan CF8 1NF 
Natural Resource Wales, Unit 4, Castleton Court, Fortan Road, St.Mellons, Cardiff CF3 0LT 
Open Spaces Society, Open Spaces Society, Ms M. Thomas, 15 Carlton Terrace, Crosskeys,  
Gwent  NP11 7BU 
The Ramblers Association, 2nd Floor, Camelford House, 87-90 Albert Embankment, LONDON 
SE1 7TW  
Royal Mail Property Holdings West, Estates Surveying Division, Archway House, 77 Ty Glas 
Avenue, Llanishen, Cardiff CF4 5YG  
Wales & West Utilities, Wales & West Utilities House, Spooner Close, Celtic Springs, 
Coedkernew, Newport NP10 8FZ 
Western Power Distribution, Map Response Team, Mapping Centre, Lamby Way, Rumney, 
Cardiff CF3 2EQ  
Incoming Notice Reception (South Wales), P.P.404B Telecom House, Trinity House, Hanley ST1 
5ND 
Dwr Cymru Welsh Water, Legal Dept, Pentwyn Road, Nelson, Treharris CF47 6LY.    
 
Darren Valley Community Council 
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Replies to Consultation 
 
Following completion of the report the Authority consulted with all interested parties detailed in 
paragraph 7 of the main report on the 5th January, 2016 seeking views on the accuracy of the report 
contents and requested replies by the 20th January, 2016. 
 
Four replies were received within the stipulated time period, these were received from:- 
 
1. Sullivan Land and Planning on behalf of their client Mr. Toms the landowner. (Document No. 

67) 
 
 This letter provides details which refutes the application to include the footpath on the 

Definitive Map and Statement. 
 
2.  Mrs. V. Price (Document No. 68 and 69) 
 
 This e-mail provides comments on the report, together with a list of signatures of people who 

knew the path and had never been prevented from using it. 
 
3. Mrs. A. Williams (Document No. 70) 
 
 This e-mail provides comments on the report. 
 
4. Open Spaces Society (Document No. 71) 
 
 This letter supports the inclusion of the footpath onto the Definitive Map and Statement. 
 
One reply was received after the stipulated time period from 
 
4. Darran Valley Community Council (Document No. 72) 
 
 This e-mail supports the inclusion of the footpath onto the Definitive Map and Statement. 
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Bus S top

CLAIMED RIGHT OF WAY NO. 144 
- Location of workman's hut, shed, former shop and Bus Stop

Document No. 
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RIGHTS OF WAY CABINET – 1ST DECEMBER 2016 
 

SUBJECT: APPLICATION FOR A MODIFICATION ORDER TO AMEND THE 
MONMOUTHSHIRE COUNTY COUNCIL DEFINITIVE MAP AND 
STATEMENT OF PUBLIC RIGHTS OF WAY IN RESPECT OF ADDING A 
PATH IN THE COMMUNITY OF BEDWELLTY 

 

REPORT BY: INTERIM CHIEF EXECUTIVE 
 

 
1. PURPOSE OF REPORT 
 
1.1 To consider and determine an application to ADD a path to the Definitive Map and Statement 

in the Community of Bedwellty. 
 
 
2. SUMMARY 
 
2.1 The Authority is under a duty to resolve applications received under the Wildlife and 

Countryside Act 1981.T 
 
2.2 The report sets out the evidence regarding the application to ADD a footpath from Warne 

Street to Bryngwyn Street (A4049) Fleur-de-lis. 
 
 
3. LINKS TO STRATEGY 
 
3.1 The Wildlife and Countryside Act 1981 places a duty on the council to maintain an up to date 

Definitive Map and Statement 
 
3.2 The Countryside and Rights of Way Act (2000) has committed the Council to keeping the 

definitive map and statement under continuous review.  
 
3.3 The Well-being of Future Generations (Wales) Act became law in April 2015. The Act is about 

improving the social, economic, environmental and cultural well-being of Wales.  It requires 
the Authority to closely consider the long term aim to work better with people and communities 
and each other, look to prevent problems and take a more joined-up approach in our actions.   

 
3.4 Links can be made to all seven of the Well Being Goals however of these four are probably 

relevant, these being:- 
 

 A resilient Wales 

 A healthier Wales 

 A Wales of cohesive communities 

 A globally responsible Wales 
 
 Links can be made to include the other three Well Being Goals within the Rights of Way 

improvement Plan and the Countryside Strategy:- 
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 A prosperous Wales 

 A more equal Wales 

 A Wales of vibrant culture and thriving Welsh language:- 
 
 In addition to the Well Being of Future Generations Act the Rights of Way network has 

significant links to a wide range of other Acts and Strategies notably the Countryside and 
Rights of Way Act 2000, the Countryside Rights of Way improvement Plan (2007), the 
Caerphilly Countryside Strategy and emerging Caerphilly Active Travel Plan.  The network 
and usage of the network has links to various social, economic and environmental strategies. 

 
 
4. THE REPORT 
 
4.1 Background 
 
 This Committee has delegated powers to determine applications for Definitive Map Modification 

Orders under Section 53 of the Wildlife and Countryside Act 1981.  This report relates to an 
application to ADD a path to the definitive map and statement.  Document No. 1 gives an 
explanation of the term “public rights of way” and the role of this Committee. 

 
 The application for a claimed right of way, leading from the side of Woodland Lodge 

Residential Home, Warne Street in a south westerly direction to alongside the Bryngwyn 
Service Station to terminate on A4049 (Bryngwyn Street), is being dealt with under the Wildlife 
and Countryside Act 1981, Section 53(3)( c)(i). 

 
4.2 Introduction 
 
4.2.1 An application has been  received from Mr. Thurman, 46 Warne Street, Fleur-de-lys under 

Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 The application, submitted on 
6th October, 2010, is to modify the Definitive Map and Statement of Monmouthshire County 
Council by ADDING footpaths leading from Warne Street , alongside the Bryngwyn Service 
Station and terminating on the A4049. 

 
4.2.2 The location of the claimed right of way is shown on Document No. 2 within the circled area.  

This has been reproduced from the ordnance survey mapping by use of the Authority’s 
Geographical Information System. 

 
4.2.3 The route of the claimed path can be located in Document No.3 along a bold broken red line 

shown as A-B-C.  The application W.C.A.5 was received by the Authority on 6th October, 2010 
but as this had been incorrectly completed a further copy was submitted dated 29th October, 
2010. (Document No. 4 ) 

 
4.2.4 The Claimed Right of Way commences at the side of The Woodland Lodge Residential Home, 

Warne Street (Grid Ref: 158964) and proceeds in a south westerly direction alongside the Ysgol 
Gyfun Cwm Rhymni School and Bryngwyn Service Station terminating on Bryngwyn Street 
(A4049) (Grid Ref:  157964).  The length of the claimed right of way is A-B-C 125 metres with a 
width of 1.8 metres. 

 
4.2.5 The applicant notified the Authority, by submitting Notice W.C.A.7 (Document No. 5) that he had 

served notice on the landowner, Bryngwyn Service Station who owns the land shown as A to B 
and Caerphilly County Borough Council who he believed owned the land shown as B-C. 
(Document No. 3)   

 
4.2.6 However, following investigation it was noted that this Authority did not own the land B-C.  As the 

remainder of the footpath was on land of unknown ownership notices were displayed at either 
end of the section marked as B to C (Document No. 6) for one month.  Mr. Thurman confirmed in 
writing that he had carried this out but no landowner had come forward. 
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4.2.7 The claim is supported by 23 User Evidence Forms (one which has two users) who reside in the 
Fleur-de-lys area, who use the footpaths on a regular basis.  All but two have used it over the 20 
year period with several having used it over 70 years.  The footpath provides a very useful safe 
off road link within the community and is well used by local residents.   

 
4.2.8 Mr. Thurman first raised the issue of the footpath in 2001 when he complained that the grass 

required cutting.  Although no application had been received under the Wildlife and Countryside 
Act 1981 to add the footpath to the Definitive Map and Statement arrangements were made for 
the Rights of Way Warden to cut it back. 

 
4.2.9 Evidence User Forms were received from Mr. Thurman in March 2006 but the application form 

(W.C.A. 5) and Service of Notice (W.C.A. 7) were not received.  Mr. Thurman was informed that 
without these forms the application was not in the prescribed manner and could not be 
considered.  Additional forms were sent for completion several times over the years and the 
completed forms were received on the 6th October, 2010.  In the intervening years the Rights of 
Way Warden cut back the overgrowth on the footpath following complaints. 

 
4.2.10 Further evidence user forms were received in 2012 (additional forms were received from 

Mr. Thurman and Mr. Hamilton) and have been added to Mr. Thurman’s application in support.  
A copy of all the evidence user forms is included in Document No. 7 which provides details of 
their usage of the path and general information on the history of the path.   

 
4.2.11 Until recently all applications received under the Wildlife and Countryside Act 1981 were dealt 

with on a date order of application basis which prevented this application being investigated 
although some work has been undertaken. 

 
4.2.12 Due to a change in Policy it was agreed that this application be investigated as it met the new 

criteria in that it provides a good link to the local community and is well used by parents and 
children as an off road safe route to school, together with many other residents. 

 
4.2.13 Research has been undertaken to determine the validity of the claim by collating any 

Documentary Evidence available as well as the crucial User Evidence provided by the local 
residents. 

 
4.3 User Evidence 
 
4.3.1 Detailed in Table 1 (Document No. 8) are the number of years the evidence users have used 

the footpath and it can be seen that the footpath has been used as early as 1945.  Table 2 
(Document 8) provides details of the frequency of use and the reason for using the footpath.  
The footpath provides a safe off road route for the local residents who use it to take their 
children/grand-children to school, walking their dogs, visiting family and friends, the bus stop 
and generally walking in the area.  

 
4.3.2 The users have confirmed that they have not asked permission to use the path and no notices 

were displayed stating that the path was private.   
 
4.3.3 Several users mention in their evidence user statements that the path was resurfaced with 

tarmac approximately 30 years ago by a contractor working for the former Islwyn Borough 
Council. 

 
4.3.4 Some of the users complain that the footpath is muddy in places especially during the winter 

months. 
 
4.3.5 The users confirm having seen both local and strangers using the claimed right of way. 
 
4.3.6 The applicant, Mr. Thurman, was interviewed on 11th February, 2013.  The interview notes 

detail his knowledge of the claimed right of way over the years he had both known and used 
it.  (Document No. 9). 
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4.4 Documentary Evidence 
 
4.4.1 The documentary evidence studied in conjunction with the User Evidence is outlined below.  

During the investigation of a claimed route a near match to the claimed footpath was looked 
for on all the maps listed below. 

 
 Historical Map dated 1873-1888 (Document No. 10) 
 
 It can be seen from this map that there is a route along the line of the claimed right of way. 
 
 Historical Map dated 1900-1904 (Document No. 11) 
 
 It can be seen from this map that there is a route along the line of the claimed right of way. 
 
 Historical Map dated 1919-1921 (Document No.12) 
 
 It can be seen from this map that there is a route from Warne Street to Bryngwyn Street along 

the line of the claimed right of way. 
 
 Historical Map dated 1959-1973 (Document No.13) 
 
 It can be seen from this map that there is a route from Warne Street to Bryngwyn Street along 

the line of the claimed right of way. 
 
 Historical Map dated 1959-1992 (Document No. 14) 
 
 It can be seen from this map that there is a gap where the claimed right of way joins Bryngwyn 

Street but there is no indication of the remainder of the claimed right of way. 
 
 Historical Map dated 1971-1992 (Document No. 15) 
 
 There is no indication from this map of the claimed right of way. 
 
 Draft Map – (Document No. 16) 
 
 It can be seen from this map that there is a route from Warne Street to Bryngwyn Street along 

the line of the claimed right of way. 
 
 Definitive Map – (Document No. 17) 
 
 The claimed right of way is identified as a red line and 193. 
 
 Aerial Photograph dated 1940 (Document No. 18) 
 
 Although not very clear It can be seen that there is a route from Warne Street to Bryngwyn Street 

along the line of the claimed right of way. 
 
 Aerial Photograph dated 1991 (Document No. 19) 
 
 This particular aerial photograph shows a path from Warne Street leading to the side of 

Bryngwyn Service Station.  There are a few cars parked in the Service Station but there does 
appear to be a gap leading onto Bryngwyn Street next to white vehicle or possibly a structure 
where the claimed right of way terminated. 
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 Aerial Photograph dated 2001 (Document No. 20) 
 
 This particular aerial photograph again shows a path from Warne Street leading to the side of 

Bryngwyn Service Station.  There are a few cars parked in the Service Station but the area 
where the claimed right of way terminates on Bryngwyn Street appears unobstructed. 

 
 Aerial Photograph dated 2004-5 (Document No. 21) 
 
 This aerial photograph again shows a path from Warne Street leading to the side of Bryngwyn 

Service Station.  There are several cars parked in the area where the claimed right of way 
terminates and it would appear that the burger van mentioned by Mr. Thurman can be seen 
alongside the hedge line of Ysgol School.   

 
 Aerial Photograph dated 2006 (Document No. 22) 
 
 This aerial photograph again show a path from Warne Street leading to the side of Bryngwyn 

Service Station.  In this particular photograph no cars are parked across the line of the claimed 
right of way leading to Bryngwyn Street. 

 
 Aerial Photograph dated 2010 (Document No. 23) 
 
 Similar to the 2006 aerial photograph the 2010 Aerial Photograph shows a path from Warne 

Street leading to the side of Bryngwyn Service Station and no cars are parked across the line of 
the claimed right of way leading to Bryngwyn Street. 

 
 Aerial Photograph dated 2014 (Document No. 24) 
 
 The claimed right of way can now be seen from Warne Street leading to the side of Bryngwyn 

Service Station but due to the shade from the trees the remainder of the route through the 
parked cars is unclear.  

 
 Photographic Evidence 
 
 Mr. Thurman provided quite a number of photographs which he has taken over the years of the 

claimed right of way.   
 
 Photographs show the claimed right of way running through open space and water ponding 

where users had placed boards over the water to provide stepping stones.  There are obvious 
signs of motorbike tracks which had churned up the ground. 

 
 In Bryngwyn Service Station cars are blocking the line of the claimed right of way to A4049 

Bryngwyn Street so Mr. Thurman and other users have to deviate from the line of the path to 
pass through the Service Station to the main road (A4049). (Document No 25).  

 
 The Authority fenced off the ground next to the claimed right of way in approximately 2011.   
 
 In April 2012 Mr. Davies erected a fence around the back of his premises which partially blocked 

the line of the claimed right of way but he left sufficient room for users to walk around it.  
(Document No. 26) 

 
 Photographs taken on 14th September, 2016 show that a play area has been created next to the 

claimed right of way and new metal palisade fencing has replaced the post and rail.  The gap to 
the side of the fencing at the back of Bryngwyn Service Station and between Ysgol Gymraeg 
Trelyn School is 2 metres.  Cars are parked on the line of the claimed right of way in the Service 
Station and users have to negotiate their way through this area to Bryngwyn Street (A4049).  
(Document No.  27) 
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4.5 Land Ownership 
 

4.5.1 As mentioned previously W.C.A. 6 was served on the owner of Bryngwyn Service Station, 
Mr. Davies, informing him of the application under the Wildlife and Countryside Act 1981 to add 
the footpath which crossed his land to the Definitive Map and Statement.  The land owned by 
Mr. Davies is shown in Document No.28 (CYM607041).  

 

4.5.2 The remainder of the footpath was thought to be under the ownership of this Authority so 
W.C.A.6 was served on this Authority notifying them of the application.  When it was found that 
this was not the case.  A land registry search failed to identify the landowner for this section.  
Mr. Thurman was instructed to place notices at either end of this section seeking the landowner.  
Mr. Thurman confirmed on the 7th December, 2010, that the notices had been maintained on site 
for one month as prescribed within the legislation where no land owner may be found.  

 

4.5.3 In an attempt to resolve the claimed right of way correspondence was entered into with the 
owner of Bryngwyn Service Station who wished the footpath to be separated from his service 
area.  

 

4.5.4 Quite a number of those using the claimed right of way complained about having to negotiate 
their way through parked cars and cars using the forecourt of the Service Station.  They were 
concerned for their safety and those of children using the route to school. 

 

4.5.5 A meeting took place with Mr. Davies in 2010 and he explained that he was having problems 
with security and was intending to fence off some of his land but would leave a gap for people to 
continue using the claimed right of way. 

 

4.5.6 Mr. Davies fenced the back of his property with palisade fencing and high mesh panel  fencing in 
order to secure it.  Although a section of the claimed right of way was obstructed a through route 
was still made available to users. 

 

4.5.7 A further meeting took place with Mr. Davies of Bryngwyn Service Station on 14th September, 
2016, where it was suggested that the claimed right of way be sectioned off from his forecourt 
close to the boundary of the school ground.  A footpath of 1.8 m would be required.  Mr. Davies 
agreed verbally to this and wished to continue the high panel mesh fencing to the footway and 
along the front of the footway in order to secure his property.  He has been informed that this 
would need to be agreed with the Planning Department. 

 

4.6 SUMMARY 
 

4.6.1 The Authority is using  Section 53 (3) (c) (i) of the Wildlife and Countryside Act as the main test of 
whether or not the claimed right of way should be added to the definitive Map and Statement.  
This is used when the Authority discovers evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not shown in the map and 
statement subsists or is reasonably alleged to subsist over land in the area to which the map 
relates, being a right of way such that the land over which the right subsists is a public path.  
However, the Authority is not precluded from also taking into consideration a claimed right of way 
based on 20 years uninterrupted use.  The right must be reasonably alleged to exist. 

 

4.6.2 The Authority has been made aware that evidence exists which suggests that the claimed right of 
way is a public right of way and has been used as such for many years.  The Authority has 
received an application to add a footpath to the Definitive Map and Statement.  Evidence has 
been submitted that the route has been used by local residents for a considerable number of 
years.  

 

4.6.3 As detailed in Document 1 the evidence submitted needs to show that the footpath has been 
used for a period of 20 years without interruption and as a right.  The date the footpath first came 
into question is 6th October, 2010, and therefore the 20 year period commences from 6th October, 
1990.  Evidence has been provided to show that the footpath A-B has been used on a regular 
basis for well over the 20 year period.   
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4.6.4 From the historical maps it can be seen that a route was available along the claimed route in 

1873-88; 1900-1904 and 1919 -1921.  
 
4.6.5. From the aerial photographs a path along the line of the claimed right of way it can be clearly 

seen. 
 
4.6.6 Mr. Davies, the owner of Bryngwyn Service Station has never stopped the local residents using 

the claimed right of way over land within his ownership and has verbally agreed to a path being 
separated from his Service Station. 

 
4.6.7 Photographs provided show a path along the line of the claimed right of way. 
 
 
5. WELL-BEING OF FUTURE GENERATIONS 
 
5.1 This report contributes to the Well Being Goals as set out in Section 3 earlier. 
 
5.2 The Act not only identifies goals but advocates five ways of working to ensure that the 

objectives and sustainability are met and this report has been prepared with that in mind. 
 
5.3 Whilst the Public Rights of Way network contributes to all seven Well Being Goals in part the 

most pertinent four are:- 
 
 1. A Resilient Wales 
 
 The network extends to over 500 miles and many of these routes have been in place prior to 

the use of motor vehicles.  As such they are often the easiest and most direct routes of 
access between points.  This encourages their use and has benefits in addressing long term 
issues including health, climate change and poverty all of which assist in making an adaptable 
but resilient county borough. 

 
 2. A Healthier Wales 
 
 Usage of the network, be it for recreation or daily business has significant benefits for a 

physical and mental health and helps address a number of significant health concerns within 
the county borough notably obesity, cardio vascular and diabetes which are probably 
problematic in CCBC.  Usage of the network is increasing year on year. 

 
 3. A Wales of Cohesive Communities 
 
 The network links communities and facilities with each other and is usable by the vast majority 

of residents.  A comprehensive and integrated network provides a fully functional and usable 
access system that benefits all and allows communities to function both directly e.g. ability to 
access services and individually e.g. through helping prevent or overcome underlying 
problems such as health and sustainable transport. 

 
 4. A Globally Responsible Wales 
 
 The carbon impact of the rights of way network is minimal and promotes sustainable transport 

on a number of counts.  Increased local usage has a global effect in terms of slowing climate 
change and its impacts. 

 
5.4 The provision of access helps meet both short and longer term needs and objectives without 

prejudicing the viability of the network for future generations.  Rights of Way and access are 
fundamental to the daily life of most people and as such the network integrates and is 
necessary to meet many objectives of the Authority.  The designation process, for rights of 
way, has involved extensive consultation with communities, groups and individuals and 
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collaboration takes place with other interested parties in terms of the management and 
maintenance of the network.  Formal consultation forms part of these processes, including this 
report.  

 
 
6. EQUALITIES IMPLICATIONS 
 
6.1 An Equalities Impact Assessment is not needed because the issues covered are for 

information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 

 
 
7. FINANCIAL IMPLICATIONS 
 
7.1 The cost of a Modification Order should Members resolve to support the application, is in the 

region of £1,800.00.  If the Modification Order is approved then there will be an additional cost 
to provide a separate footpath to the Service Station with some levelling of the ground and 
fencing. 

 
7.2 As the landowner is not contesting the existence of the claimed right of way it is very doubtful 

that if a Modification Order is made that any objections would be received.  However, it should 
be noted that if a Modification Order is made and objections received and not withdrawn this 
may result in a public inquiry, the cost of which may exceed £10,000. 

 
 
8. PERSONNEL IMPLICATIONS 
 
8.1 None. 
 
 
9. CONSULTATIONS 
 
9.1 For List of Consultees see Appendix 1.  An e-mail has been received from the Open Spaces 

Society stating that they have no objections to the application to add this footpath to the 
Definitive Map and Statement.  

 
 
10. RECOMMENDATIONS 
 
10.1 On the basis of the evidence and information compiled in the submitted documents, Members 

are requested to determine the application before them by either :- 
 

i)  Supporting the claim as made. 
 
ii) Rejecting the claim. 
 

 
11. REASONS FOR THE RECOMMENDATIONS 
 
11.1 To comply with its duty to keep the definitive map and statement under continuous review. 
 
 
12. STATUTORY POWER  
 
12.1 Wildlife and Countryside Act 1981.  This is a Council function delegated to this Committee. 
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Author: Mrs. June E. Piper, CROW Support Officer 
Consultees: Full list in Appendix 1 
 
List of Documents 
1. Description of Rights of Way Document No. 1 
2. Location Plan Document No. 2 
3. Plan showing claimed right of way Document No. 3 
4. Application Form WCA5 submitted by Mr. Thurman Document No. 4 
5. Form WCA7 served on landowners Document No. 5 
6. Letter confirming notices have been displayed on site by Mr Thurman Document No. 6 
7. Completed evidence user forms Document No. 7 
8. Tables 1 and 2 – Usage of the Claimed Right of Way - Document No. 8 
9. Interview Notes Document No. 9 
10. Historical Map dated 1873-1888 Document No. 10 
11. Historical Mapping 1900 -1904 Document No. 11 
12. Historical Mapping 1919-1921 Document No. 12 
13. Historical Mapping 1959-1973 Document No. 13 
14. Historical Mapping 1959-1992 Document No. 14 
15. Historical Mapping 1971-1992 Document No. 15 
16. Draft Definitive Map Document No. 16 
17. Definitive Map Document No. 17 
18. Aerial Photograph 1940 Document No. 18 
19. Aerial Photograph 1991 Document No. 19 
20. Aerial Photograph 2001 Document No. 20 
21. Aerial Photograph 2004-2005 Document No. 21 
22. Aerial Photograph 2006 Document No. 22 
23. Aerial Photograph 2010 Document No. 23 
24. Aerial Photograph 2014 Document No. 24 
25. Photographs supplied by Mr. Thurman Document No. 25 
26. Photographs supplied by Mr. Thurman Document No. 26 
27. Photographs taken of the Claimed Right of Way 14/9/16  Document No. 27 
28. Land Registry  
 
ETP/ROW/CROW 193 held at Tredomen House 
 

Page 323



This page is intentionally left blank

Page 324



APPENDIX 1 
 
LIST OF CONSULTEES 
 
Draft report sent to the following for comments:- 
 
Mr. T. Stephens, Development Control Manager  
Mr Phil Griffiths, Manager, Countryside and Landscape Services 
Mrs Gail Williams, Monitoring Officer/Principal Solicitor 
 
 
Mr Richard Beaugie, Secretary and Programme Co-ordinator, Islwyn Ramblers,76 Cefn Road, 
Rogerstone, NP10 9AS 
Mrs. J. Hyett, Woodlands Farm, Caerphilly Mountain, Caerphilly, Mid Glamorgan CF8 1NF 
Countryside Council for Wales Unit 4, Castleton Court, Fortan Road, St.Mellons, Cardiff CF3 0LT 
Open Spaces Society, Open Spaces Society, Ms M. Thomas, 15 Carlton Terrace, Crosskeys,  
Gwent  NP11 7BU 
The Ramblers Association, 2nd Floor, Camelford House, 87-90 Albert Embankment, LONDON 
SE1 7TW  
Royal Mail Property Holdings West, Estates Surveying Division, Archway House, 77 Ty Glas 
Avenue, Llanishen, Cardiff CF4 5YG  
Wales & West Utilities, Wales & West Utilities House, Spooner Close, Celtic Springs, 
Coedkernew, Newport NP10 8FZ 
Western Power Distribution, Map Response Team, Mapping Centre, Lamby Way, Rumney, 
Cardiff CF3 2EQ  
Incoming Notice Reception (South Wales), P.P.404B Telecom House, Trinity House, Hanley ST1 
5ND 
Dwr Cymru Welsh Water, Legal Dept, Pentwyn Road, Nelson, Treharris CF47 6LY.    
 
 
Councillor K. Dawson 
Mr. Thurman, the applicant. 
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AGENDA ITEM NO.  
 
 

 

 

RIGHTS OF WAY CABINET – 1ST DECEMBER, 2016 
 

 
SUBJECT: APPLICATION FOR A MODIFICATION ORDER TO AMEND THE 

MONTHMOUTHSHIRE COUNTY COUNCIL DEFINITIVE MAP AND 
STATEMENT OF PUBLIC RIGHTS OF WAY IN RESPECT OF ADDING A PATH 
IN THE COMMUNITY OF ABERCARN 

 
REPORT BY: CHIEF EXECUTIVE OFFICER  
 

 
1. PURPOSE OF REPORT  
 
1.1 To consider and determine an application to ADD a path to the Definitive Map and Statement 

in the Community of Abercarn. 
 
2. SUMMARY 
 
2.1 The report sets out the evidence regarding the application to ADD a footpath from Gilboa 

Road to New Bryngwyn Road, Newbridge to the Definitive Map and Statement which is not 
objected to by the landowners. 

 
2.2 The Authority is under a duty to resolve applications received under the Wildlife and 

Countryside Act 1981 even if they have been received prior to Local Government 
Reorganisation as in this instance.  The Authority is currently working through the backlog of 
applications. 

 
3. LINKS TO STRATEGY 
 

3.1 The Wildlife and Countryside Act 1981 places a duty on the council to maintain an up to date 

Definitive Map and Statement 
 
3.2 The Rights of Way Improvement Plan has committed the Council to keeping the definitive 

map and statement under continuous review.  
 
3.3 The Well-being of Future Generations (Wales) Act became law in April 2015. The Act is about 

improving the social, economic, environmental and cultural well-being of Wales.  It requires 
the Authority to closely consider the long term aim to work better with people and communities 
and each other, look to prevent problems and take a more joined-up approach in our actions.   
 

 
3.4 Links can be made to all seven of the Well Being Goals however of these four are probably 

relevant, these being:- 
 

 A resilient Wales 

 A healthier Wales 

 A Wales of cohesive communities 

 A globally responsible Wales 
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Links can be made to include the other three Well Being Goals within the Rights of Way 

improvement Plan and the Countryside Strategy:- 

 

 A prosperous Wales 

 A more equal Wales 

 A Wales of vibrant culture and thriving Welsh language:- 
 

In addition to the Well Being of Future Generations Act the Rights of Way network has 

significant links to a wide range of other Acts and Strategies notably the Countryside and 

Rights of Way Act 2000, the Countryside Rights of Way improvement Plan (2007), the 

Caerphilly Countryside Strategy and emerging Caerphilly Active Travel Plan.  The network 

and usage of the network has links to various social, economic and environmental strategies. 

 

4. THE REPORT 
 
4.1 Background 
 

 This Committee has delegated powers to determine applications for Definitive Map Modification 
Orders under Section 53 of the Wildlife and Countryside Act 1981. This report relates to an 
application to ADD a path to the definitive map and statement.   Document No. 1 gives an 
explanation of the term “public rights of way” and the role of this Committee. 

 
 The application for a claimed right of way leading from Gilboa Road to New Bryngwyn Road, 

Newbridge, is being dealt with under the Wildlife and Countryside Act 1981, Section 53(3)( c)(i). 
 
4.2 Introduction 
 
4.2.1 An application was received under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 by 

the former Gwent County Council from Mr. R.S. Medcraft to modify the Definitive Map and 
Statement of the Monmouthshire County Council by ADDING a footpath leading from Gilboa 
Road to New Bryngwyn Road, Newbridge.   The date when the right of way first came into 
question was on the 16th September, 1993, when the application was submitted. 

 
4.2.2 The location of the claimed right of way is shown on Document No. 2 within the circled area.  

This has been reproduced from the ordnance survey mapping by use of the Authority’s 
Geographical Information System. 

 
4.2.3 The route of the claimed path can be located in Document No.3 along a bold broken red line 

shown as A-B. The application W.C.A.5 was received by the Authority on 16th September, 1993. 
(Document No. 4 ) 

 
4.2.4 The Claimed Right of Way commences opposite No. 6 Gilboa Road alongside a field gate 

and proceeds in a south easterly direction and terminates at the side of No. 1 New 
Bryngwyn Road, Newbridge.   The total length of the claimed path is 155 metres with a 
width of 1.8 metres. 

  
4.2.5 The applicant notified the Authority, by submitting Notice W.C.A.7, (Document No. 5) that 

he had served notice on the landowners, The Trustees of Llanover Estate, c/o R.E. Phillips 
& Davies, 23a Gold Tops, Newport, who owned the first section of land.  The landowner 
was unknown for the remaining section so notices were displayed on site for a four week 
period from 16th December, 1993.  

 
4.2.6 The claim is supported by twenty (20) User Evidence Forms which have been completed 

by the residents of Fields Park, Newbridge, who claim to have used the route on a regular 
basis. (Document No. 6) 

 

Page 446



4.2.7 Research has been undertaken to determine the validity of the claim by collating any 
Documentary Evidence available as well as the crucial User Evidence provided by the local 
residents. 

 
4.3 User Evidence 
 
4.3.1 The former Gwent County Council received 20 submitted User Evidence Forms (W.C.A.8), all 

of which have been completed by people who claim to have used the route regularly.  At the 
time of the application all had used the path as a public footpath without interference for a 
period varying between 8 and 65 years, although some were not able to use it due to tipping 
and overgrowth in the year before the application was submitted. 

 
4.3.2` In order to ensure that all landowners had been notified of the application to add the footpath 

to the Definitive Map and Statement notices were placed by the former Gwent County Council 
on the section of footpath south of Llanover Estate’s land for one month.  These were 
maintained for a period of one month.  No response was received. 

 
4.3.3 The former Gwent County Council undertook initial investigations.  The users were asked for 

information on any structures on the footpath and identified that a stile had been installed in 
the fence line at the beginning of the footpath, next to the locked field gate and that it had no 
step and another stile was located in the boundary fence line between Llanover Estate’s land 
and the unknown landowner.  The users stated that they used the footpath regularly as a 
short cut, no-one had prevented them using the footpath, no signs identified it as private and 
no-one was challenged using the footpath. 

 
4.3.4 The former Gwent County Council consulted interested parties and Llanover Estate.  Llanover 

Estate had no objection to the footpath being added to the Definitive Map and Statement; the 
Gwent RA Footpath Secretary supported the application and the former Islwyn Borough 
Council had no objection to the footpath being added to the Definitive Map and Statement.  

 
4.3.5 However, no further action was taken and the file was passed to Caerphilly County Council in 

1996 upon Reorganisation. 
 

4.3.6 When planning permission was sought for the residential development on New Bryngwyn 
Road in 2006 the developers did not include the claimed right of way within their boundary of 
ownership.  However, following complaints from a local dog walker that the path was 
obstructed contact was made with Barratt South Wales, the developers, who agreed to leave 
sufficient room for the claimed footpath. This section of footpath has been maintained on a 
regular basis by one of the local residents. 

 
4.3.7 Due to the length of time taken to investigate this particular application only nine who 

completed the evidence user forms are still living in the area (this includes the applicant).  
Copies of the evidence user forms are attached to this report as Documents 6).  The evidence 
forms have been studied and the Council’s CROW Support Officer, Mrs. J.E. Piper, has 
interviewed the applicant and sent letters to the remainder users who submitted the forms 
requesting a meeting.  Unfortunately only one person responded. 

 
4.3.8 The applicant, Mr. Medcraft (Document No. 6), was interviewed on 10th March, 2015.  Mr. 

Medcraft used the footpath as a short cut and when it started getting overgrown he used to 
cut back the brambles to keep the footpath open.  He recalled that local residents started 
tipping material on the site so Llanover Estates decided to install a field gate to prevent this.  
Access to the footpath was still available as an old stile had been in place before the gate was 
erected.   

 
4.3.9 Mr. Medcraft became aware of the footpath from living in the vicinity and confirmed that there 

were no signs stating it was private.  There was also a stile located at the point of change over 
of landownership.  Many people used the footpath as it was a lot easier than walking up the 
hill.  Unfortunately over the years it became too overgrown for him to maintain access.  He 
has spoken to several local residents who said they would welcome this footpath being made 
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available as there are no buses to Fields Park.  It would be of benefit to parents with young 
children and the elderly providing a safe off road short cut.   There is only a short section of 
footway from New Bryngwyn Road to Gilboa Road so the claimed route would provide a good 
safe off road route for residents and visitors.  

 
4.3.10 One of the users who no longer lives at the address stated that when the Fields Park Football 

Club was built the waste from the site was tipped over the top of the footpath which meant 
users had to climb the steep banking which had got more difficult each year due to the rain 
and wear making it deeper and harder to climb. 

 
4.3.11 Mr. Darrell Meredith e-mailed regarding the reopening of the footpath and confirmed that he 

had previously used the footpath but has not done so for several years due to over-
development of some new build properties adjoining the path.  He also mentioned that the 
reopening of this path may minimise the amount of irresponsible dog walkers who use Fields 
Park football pitch as a dog toilet. 

 
4.3.12 Mrs. Margaret Lewis who lives at No. 4 The Villas  confirmed that she had lots of memories 

walking the footpath from New Bryngwyn Road to Gilboa Road and wishes to see the footpath 
repaired and put back to good use again. 

 
4.3.13 Mr. and Mrs. Price who live at No. 2 The Villas confirm that they also have lots of memories 

walking the footpath and wish to see the footpath repaired and put back to good use again.  
They moved to their current property in June 1996.  Mr. Price used the path for a few years 
and the stile was still there when he moved in.  The Water Board did some work in the area 
and the stile was never replaced 

 
He could recall there was someone who rented the ground and put up a polytunnel on the 
ground. 

 
He confirmed that if the footpath were to be cleared the Newbridge UA would definitely use it 
as part of their walks. 

 
4.3.14 Mrs. Hitchman who lives at 6 The Villas  phoned to say she was not keen to see the footpath 

cleared as she stated that there had been anti-social behaviour on the footpath in the past. 
 

4.3.15 Detailed in Table 1 are the list of users with the dates and the amount of time they had used 
the footpath up to the date of the application. (Document No. 7) 

 
4.3.16 The writer also recalls using this footpath as a short when she kept her horse in Fields Park.  

This would have been in 1972-1973.   She used to catch the bus and get off just above the 
turning to New Bryngwyn Road and walk along to the garage.  Just past the garage was a 
footpath which went up through the trees and came out on Gilboa Road.  It was quite a good 
short cut and saved walking up the steep hill of Gilboa Road.   

 
4.4 Documentary Evidence 
 
4.4.1 The documentary evidence studied in conjunction with the User Evidence is outlined below.  

During the investigation of a claimed route a near match to the claimed footpath was looked 
for on all the maps listed below. 

 
Historical Map dated 1959-1973 (Document No. 8) 
 
Within the circled area there is an indication of a footpath along the claimed route and it is 
identified as FP.  There is a land parcel line where the land changes from woodland and this is 
where users mention a stile was in place.  The footpath continues to the side of No. 1 New 
Bryngwyn Road. 
 
Historical Map dated 1959-1992 (Document No. 9) 
 

Page 448



Again within the circled area there is an indication of a footpath along the claimed route which is 
identified as FP.  Again the different land parcel can be seen where the land ownership changes.  
The footpath can be clearly seen at the side of No. 1 New Bryngwyn Road and at the side of the 
garage.  
 
Definitive Map (Document No. 10) 
 
Within the circled area the claimed right of way is identified with a red line.  This was marked on 
the Definitive Map following the receipt of the application being made in 1993.  The red line 
follows the indication on the map of a footpath which is identified as FP. 
 

4.5 Land Ownership 
 
4.5.1 As mentioned previously Llanover Estate own the land where the footpath commences at Gilboa 

Road but no known landowner has been identified for the remainder of the land.   
 

4.6 Summary 
 

4.6.1 The Authority is using  Section 53 (3) (c) (i) of the Wildlife and Countryside Act as the main test of 
whether or not the claimed right of way should be added to the definitive Map and Statement.  
This is used when the Authority discovers evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not shown in the map and 
statement subsists or is reasonably alleged to subsist over land in the area to which the map 
relates, being a right of way such that the land over which the right subsists is a public path.  
However, the Authority is not precluded from also taking into consideration a claimed based on 
20 years uninterrupted use.  The right must be reasonably alleged to exist. 

 
4.6.2 The Authority has been made aware that evidence exists which suggests that the claimed right of 

way is a public right of way and has been used as such for many years.  The Authority has 
received an application to add a footpath to the Definitive Map and Statement.  Evidence has 
been submitted that the route has been used by local residents as a short cut for a considerable 
number of years. Local residents have stated that there has been no notices stating that the 
footpath is private but the footpath has become overgrown and they have been unable to use it.   

  
4.6.3 Llanover Estate, who own land over which a section of the claimed right of way crosses, are 

agreeable to the footpath being added to the Definitive Map and Statement.   
 
4.6.4  As detailed in Document 1 the evidence submitted needs to show that the footpath has been 

used for a period of 20 years without interruption and as a right.  The date the footpath first came 
into question is 16th September, 1993 and therefore the 20 year period commences from 
September 1973. The applicant and supporters state that the footpath has been used without 
interference for a period varying between 8 and 65 years. 

 
5.0 WELL-BEING OF FUTURE GENERATIONS 
 
5.1 This report contributes to the Well Being Goals as set out in Section 3 earlier. 
  
5.2 The Act not only identifies goals but advocates five ways of working to ensure that the 

objectives and sustainability are met and this report has been prepared with that in mind. 
  
5.3 Whilst the Public Rights of Way network contributes to all seven Well Being Goals in part the 

most pertinent four are:- 
  
 1. A Resilient Wales 
 
 The network extends to over 500 miles and many of these routes have been in place prior to 

the use of motor vehicles.  As such they are often the easiest and most direct routes of 
access between points.  This encourages their use and has benefits in addressing long term 
issues including health, climate change and poverty all of which assist in making an adaptable 
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but resilient county borough. 
 
 2. A Healthier Wales 
 

Usage of the network, be it for recreation or daily business has significant benefits for a 
physical and mental health and helps address a number of significant health concerns within 
the county borough notably obesity, cardio vascular and diabetes which are probably 
problematic in CCBC.  Usage of the network is increasing year on year. 

 
 3. A Wales of Cohesive Communities 
 

The network links communities and facilities with each other and is usable by the vast majority 
of residents.  A comprehensive and integrated network provides a fully functional and usable 
access system that benefits all and allows communities to function both directly e.g. ability to 
access services and individually e.g. through helping prevent or overcome underlying 
problems such as health and sustainable transport. 
 
4. A Globally Responsible Wales 
 
The carbon impact of the rights of way network is minimal and promotes sustainable transport 
on a number of counts.  Increased local usage has a global effect in terms of slowing climate 
change and its impacts. 
 

 
5.4 The provision of access helps meet both short and longer term needs and objectives without 

prejudicing the viability of the network for future generations.  Rights of Way and access are 
fundamental to the daily life of most people and as such the network integrates and is 
necessary to meet many objectives of the Authority.  The designation process, for rights of 
way, has involved extensive consultation with communities, groups and individuals and 
collaboration takes place with other interested parties in terms of the management and 
maintenance of the network.  Formal consultation forms part of these processes, including this 
report.  

 
 
6.0 EQUALITIES IMPLICATIONS 
 
6.1 An Equalities Impact Assessment is not needed because the issues covered are for 

information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 

 
7.0 FINANCIAL IMPLICATIONS 
 
7.1 The cost of an order should Members resolve to support the application, is in the region of 

£1,800.00.  If it is agreed to add the footpaths to the Definitive Map and Statement the cost of 
the order and the cost of opening of the footpaths would be the responsibility of this Authority. 
Whatever Members’ decision, should representations be received this may result in a public 
inquiry.  This cost may exceed £10,000. 

 
8.0 PERSONNEL IMPLICATIONS 
 

8.1 None. 
 
 
9.0 CONSULTATIONS 
 
9.1 For List of Consultees see Appendix 1.   
 
9.2 The Ward Members, Cllrs. Ackerman, Baker and Johnson all support the application to add 

this footpath to the Definitive Map and Statement. 
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9.3 Mr and Mrs. Price who live in The Villas, Gilboa Road, e-mailled to support the application.  

As residents of Gilboa Road, which does not have a pavement outside their gates, they state 
that the opening of the path would greatly assist the residents of Fields Park, Edwards 
Terrace and also Gilboa Road.  The path would provide a much safer passage which would 
cut out the hill and busy traffic.  They belong to the Newbridge U3A Group which has two 
walking groups and they are sure they would use the footpath as part of one of their walks 
from time to time. 

 
 
10.0 RECOMMENDATIONS 
 
10.1 On the basis of the evidence and information compiled in the submitted documents, Members 

are requested to determine the application before them by either :- 
 
 i)  Supporting the claim as made that the paths be registered  
 

ii) Rejecting the claim 
 
11.0 REASONS FOR THE RECOMMENDATIONS 
 
11.1 To comply with its duty to keep the definitive map and statement under continuous review 
 
12.0 STATUTORY POWER  
 
12.1 Wildlife and Countryside Act 1981. This is a Cabinet function delegated to this Committee. 
 

 
Author: Mrs. June E. Piper, CROW Support Officer. 
Consultees: See Appendix 1 
 
List of Documents 
 

1. Description of Rights of Way Document No. 1 
2. Location Plan Document No. 2 
3. Plan showing claimed right of way Document No. 3 
4. Form WCA6 served on landowner Document No. 4 
5. Application Form WCA5 submitted by Mr. Metcalfe Document No. 5 
6. Evidence User Forms Document Numbered 6 
7. Table 1 – Details of users Document No. 7 
8. Historical Map dated 1959-1973 Document No. 8 
9. Historical Mapping 1959- 1992 Document No. 9 
10. Definitive Map Document No. 10. 

 
 
 
ETP/ROW/CROW 90 held at Tredomen House. 
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APPENDIX 1 
 

LIST OF CONSULTEES 
 
 
Draft report sent to the following for comments:- 
 
 
Mr. T. Stephens, Development Control Manager 
Mr Phil Griffiths, Manager, Countryside and Landscape Services 
Mrs Gail Williams, Monitoring Officer/Principal Solicitor 
 
 
Mr Richard Beaugie, Secretary and Programme Co-ordinator, Islwyn Ramblers,76 Cefn Road, 
Rogerstone, NP10 9AS 
Mrs. J. Hyett, Woodlands Farm, Caerphilly Mountain, Caerphilly, Mid Glamorgan CF8 1NF 
Countryside Council for Wales Unit 4, Castleton Court, Fortan Road, St.Mellons, Cardiff CF3 
0LT 
Open Spaces Society, Open Spaces Society, Ms M. Thomas, 15 Carlton Terrace, 
Crosskeys,  Gwent  NP11 7BU 
The Ramblers Association, 2nd Floor, Camelford House, 87-90 Albert Embankment, 
LONDON SE1 7TW  
Royal Mail Property Holdings West, Estates Surveying Division, Archway House, 77 Ty 
Glas Avenue, Llanishen, Cardiff CF4 5YG  
Wales & West Utilities, Wales & West Utilities House, Spooner Close, Celtic Springs, 
Coedkernew, Newport NP10 8FZ 
Western Power Distribution, Map Response Team, Mapping Centre, Lamby Way, 
Rumney, Cardiff CF3 2EQ  
Incoming Notice Reception (South Wales), P.P.404B Telecom House, Trinity House, 
Hanley ST1 5ND 
Dwr Cymru Welsh Water, Legal Dept, Pentwyn Road, Nelson, Treharris CF47 6LY.    
 
Councillor L. Ackerman 
Councillor K. R. Baker 
Councillor G. Johnson 
 
The Applicant - Mr. R.S. Medcraft 
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RIGHTS OF WAY CABINET – 1ST DECEMBER 2016 
 

SUBJECT: APPLICATION FOR A MODIFICATION ORDER TO AMEND THE 
MONMOUTHSHIRE COUNTY COUNCIL DEFINITIVE MAP AND 
STATEMENT OF PUBLIC RIGHTS OF WAY IN RESPECT OF ADDING A 
PATH IN THE COMMUNITY OF ABERCARN 

 

REPORT BY: INTERIM CHIEF EXECUTIVE 
 

 
1. PURPOSE OF REPORT 
 
1.1 To consider and determine an application to ADD a path to the Definitive Map and Statement 

in the Community of Abercarn. 
 
 
2. SUMMARY 
 
2.1 The report sets out the evidence regarding the application to ADD footpaths from High Street, 

adjacent to Oaktree House, crossing Windsor Avenue and proceeding between numbers 76 
and 77, then dividing in two, proceeding west to Cwmtorlais Road and east to Tynewydd 
Terrace adjacent to No. 31 Tynewydd Terrace, Newbridge. 

 
2.2 The Authority is under a duty to resolve applications received under the Wildlife and 

Countryside Act 1981 even if they have been received prior to Local Government 
Reorganisation as in this instance.  The Authority is currently working through the backlog of 
applications. 

 
 
3. LINKS TO STRATEGY 
 
3.1 The Wildlife and Countryside Act 1981 places a duty on the council to maintain an up to date 

Definitive Map and Statement 
 
3.2 The Rights of Way Improvement Act has committed the Council to keeping the definitive map 

and statement under continuous review.  
 
3.3 The Well-being of Future Generations (Wales) Act became law in April 2015. The Act is about 

improving the social, economic, environmental and cultural well-being of Wales.  It requires 
the Authority to closely consider the long term aim to work better with people and communities 
and each other, look to prevent problems and take a more joined-up approach in our actions.   

 
3.4 Links can be made to all seven of the Well Being Goals however of these four are probably 

relevant, these being:- 
 

 A resilient Wales 

 A healthier Wales 

 A Wales of cohesive communities 

 A globally responsible Wales 
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 Links can be made to include the other three Well Being Goals within the Rights of Way 
improvement Plan and the Countryside Strategy:- 

 

 A prosperous Wales 

 A more equal Wales 

 A Wales of vibrant culture and thriving Welsh language:- 
 
 In addition to the Well Being of Future Generations Act the Rights of Way network has 

significant links to a wide range of other Acts and Strategies notably the Countryside and 
Rights of Way Act 2000, the Countryside Rights of Way improvement Plan (2007), the 
Caerphilly Countryside Strategy and emerging Caerphilly Active Travel Plan.  The network 
and usage of the network has links to various social, economic and environmental strategies. 

 
 
4. THE REPORT 
 
4.1 Background 
 
 This Committee has delegated powers to determine applications for Definitive Map Modification 

Orders under Section 53 of the Wildlife and Countryside Act 1981.  This report relates to an 
application to ADD a path to the definitive map and statement.  Document No. 1 gives an 
explanation of the term “public rights of way” and the role of this Committee. 

 
 The application for claimed rights of way leading from High Street, adjacent to Oaktree House, 

crossing Windsor Avenue and proceeding between numbers 76 and 77, then dividing in two, 
proceeding west to Cwmtorlais Road and east to Tynewydd Terrace adjacent to No. 31 at 
Newbridge is being dealt with under the Wildlife and Countryside Act 1981, Section 53(3)(c)(i). 

 
4.2 Introduction 
 
4.2.1 An application was received by the former Gwent County Council under Section 53(3)(c)(i) of the 

Wildlife and Countryside Act 1981 from the then County Councillor Mrs Myra Ellis, who died a 
number of years ago.  The application, submitted on 27th March, 1995, is to modify the Definitive 
Map and Statement of Monmouthshire County Council by ADDING footpaths leading from High 
Street adjacent to Oaktree House, crossing Windsor Avenue and proceeding between 
numbers 76 and 77, then dividing into two, one proceeding west to Cwmtorlais Road and the 
other east to Tynewydd Terrace adjacent to No. 31. 

 
4.2.2 A previous application had been submitted on 2nd November, 1993, but this did not include the 

path linking Cwmtorlais Road and Tynewydd Terrace which Officers from the former Islwyn 
Borough Council requested be included.  The date when the current right of way first came into 
question was 27th March, 1995. 

 
4.2.3 The location of the claimed right of way is shown on Document No. 2 within the circled area.  

This has been reproduced from the ordnance survey mapping by use of the Authority’s 
Geographical Information System. 

 
4.2.4 The routes of the claimed path can be located in Document No.3 along a bold broken red line 

shown as A-B; C-D-E; C-D-F.  The application W.C.A.5 was received by the Authority on 
27th March, 1995. (Document No. 4 ) 

 
4.2.5 The Claimed Right of Way commences from High Street adjacent to Oaktree House, between 18 

and 19 Windsor Avenue, crossing Windsor Avenue and proceeding between 76 and 77, then 
dividing in two, proceeding west to Cwmtorlais Road and east to Tynewydd Terrace adjacent to 
No. 31.  The length of claimed right of way is A-B 60 metres with a width of 1.8 metres and C-D 
total length of the claimed path is 37 metres with a width of 1.8 metres.  E-D 51 metres with a 
width of 1.4 metres; D-F 50 metres with a section with a width of 1 metre (only available room 
between wall and fence line) and the remainder with a width of 1.4 metres. 
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4.2.6 The applicant notified the Authority, by submitting Notice W.C.A.7 that she had served notice on 

the land agents, R.E. Phillips and Partners, whose client is Llanover Estate (Document No. 5).  
 
4.2.7 The claim is supported by 24 User Evidence Forms who resided in Windsor Avenue or High 

Street, Newbridge, who used the footpaths on a regular basis and a sufficient number have used 
it over 20 years with some nearly 70 years.  The footpaths provide very useful links within the 
community and are well used by local residents.   

 
4.2.8 The footpath from High Street to the rear lane of Windsor Avenue has previously been 

tarmacked and a handrail fitted to the one side.   
 
4.2.9 Prior to reorganisation some research was undertaken by the former Gwent County Council on 

the earlier application and the former Islwyn Borough Council were asked for their views on the 
application.  They confirmed their agreement to the footpaths being included on the Definitive 
Map and Statement and suggested the additional footpaths from Cwmtorlais Road to Tynewydd 
Terrace be added. 

 
4.2.10 Since the receipt of the application Llanover Estate has sold a small plot of land where the 

claimed footpath previously crossed next to No. 31 Tynewydd Terrace shown on Document No. 
6 as G-F.  Since that time local residents have used an alternative path shown on Document No. 
6 as G-H.  One of the local residents supplied photographs showing the area which had been 
blocked (Document No. 7). 

 
4.2.11 Due to the length of time taken for this application to be completed out of the 24 users who 

completed evidence user forms only four continue to reside at Windsor Avenue, Newbridge and 
one in Bryngwyn Road, Newbridge. 

 
4.2.12 In 2005 complaints were received regarding a drop in levels from the section of footpath from 

High Street to the back lane of Windsor Avenue.  The Rights of Way Warden resolved this by 
constructing a small ramp.  From the file it can be seen that over the years the Rights of Way 
Warden has attended to trees and overgrowth affecting this section of the claimed right of way. 

 
4.2.13 In an attempt to resolve the claimed right of way correspondence was entered into with the land 

agents, R.E. Phillips and Partners.  Due to the section G-F being unusable a suggestion was put 
to them to enter into a creation agreement for the claimed route as A-B; C-D-E and D-G-H but no 
agreement had been reached. 

 
4.2.14 Recently the local residents have been complaining about the deteriorating surface of the 

beginning of the footpath from High Street to the back lane of Windsor Avenue.  This was 
brought to the attention of R.E. Phillips & Partners as it was believed that this footpath was on 
land owned by Llanover Estate and it was pointed out that they could be held liable if someone 
should fall on the footpath. 

 
4.2.15 A site meeting took place with a representative of R.E. Phillips & Partners where it was 

discovered that Llanover Estate did not own the land A-B and C-D and only owned the section E-
D-G-H. 

 
4.2.16 It is believed that the former Abercarn Urban District Council laid a tarmac surface on the 

sections A-B and C-D.  In the previous U.D.C.s local councillors had access to small amounts of 
funding towards the end of the financial year and quite often arranged to tarmac sections of 
footpaths used by local residents.   

 
4.2.17 However, the section of footpath from High Street to the rear lane is deteriorating and as there 

are many elderly residents using it there are concerns that they may fall.  As this is a claimed 
right of way the Authority does not have any responsibility to undertake any remedial work.   For 
photographs of the section involved see Document No 8. 
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4.2.18 A Quotation was requested to see if the footpath could be brought up to a maintainable standard 
in order that it could become an adopted highway under Section 228 of the Highways Act.  
However, the quote received was too high to accommodate within the Rights of Way budget.  

 
4.2.19 R.E. Phillips has agreed that if the remaining evidence users withdraw their application in respect 

of G-F they will enter into a Creation Order for a footpath E-D-G-H.  One evidence user did not 
use G-F.  Letters were sent to the four residents who completed evidence forms seeking their 
agreement to the foregoing.  This has now been received from all four.  Steps will be required in 
the banking at point H leading on to Tynewydd Terrace. 

 
4.2.20 It is believed that the section of the remaining claim A-B and C-D is able to be dealt with as a 

Modification Order, if agreed, and the remainder as a Creation Agreement.  
 
4.2.21 Research has been undertaken to determine the validity of the claim by collating any 

Documentary Evidence available as well as the crucial User Evidence provided by the local 
residents. 

 
4.3 User Evidence 
 
4.3.1 Detailed included in Table 1 (Document No. 9) are the number of years the evidence users 

used the footpath and the length of time known the footpath.  The routes used by the 
residents differ but it can be seen that the routes were well used by residents who have since 
left their properties.  Several residents were asked by Islwyn Borough to confirm whether or 
not they had used the additional routes and therefore did not comment on the route A-B.  It 
can be seen that the footpaths have been used from as early as 1936 and some recalled a 
small brook that they used to cross and others played in when children.  The footpaths 
provide short cuts to the local residents to visit friends/family, catch the bus and to walk into 
Newbridge for the shops. 

 
4.3.2 The users have confirmed that no notices were displayed stating that the path was private and 

that they had not asked permission to use the path.   
 
4.4 Documentary Evidence 
 
4.4.1 The documentary evidence studied in conjunction with the User Evidence is outlined below.  

During the investigation of a claimed route a near match to the claimed footpath was looked 
for on all the maps listed below. 

 
 Historical Map dated 1873-1888 (Document No. 10) 
 
 It can be seen that there is a route from the main road across the ford and up to Cwmtorlais 

Road. 
 
 Historical Map dated 1919-1921 (Document No. 11) 
 
 It can be seen from this map that there is a footbridge over the brook which older residents 

mentioned and that a path exists between the houses and then splits in  two i.e.  from the back 
lane to B; C-D; D-E and D-F. 

 
 Historical Map dated 1959-1973 (Document No. 12) 
 
 It can be seen from this map that the path from the main road has FP on it and where the path 

reaches up to Tynewydd Terrace. 
 
 Historical Map dated 1959-1992 (Document No. 13) 
 
 It can be seen from the map that the path from the main road has FP on it and where the path 

reaches up to Tynewydd Terrace. 

Page 530



 
 Draft Map – (Document No. 14) 
 
 It can be seen from this map that there is a path from the main road leading to Windsor Avenue 

and to the rear of Windsor Avenue. 
 
 Definitive Map – (Document No. 15) 
 
 The claimed rights of way are identified as a red line. 
 
 Aerial Photograph dated 1991 (Document No. 16) 
 
 This particular aerial photograph is not that clear but you can pick up the route between the walls 

of the terraced houses.  
 
 Aerial Photograph dated 2001 (Document No. 17) 
 
 The claimed right of way can be seen between the houses and can be seen leading up to 

Tynewydd Terrace. 
 
 Aerial Photograph dated 2004-5 (Document No. 18) 
 
 The claimed right of way can be seen between the houses and can be seen at the back of 

Windsor Avenue leading up to Tynewydd Terrace.  This has changed the line of the claimed 
route D-G-F and residents are using an alternative path up to Tynewydd Terrace D-G-H. 

 
 Aerial Photograph dated 2006 (Document No. 19) 
 
 The claimed right of way can be seen between the houses and running at the back of Windsor 

Avenue.  However, the garden of No. 31 Tynewydd Terrace has been extended and there is a 
gap leading up to Tynewydd Terrace. 

 
 Aerial Photograph dated 2010 (Document No. 20) 
 
 The claimed right of way can be seen between the houses and running at the back of North 

Road.  The path can be seen at the rear of Windsor Avenue and leading through the gap up to 
Tynewydd Terrace. 

 
 Aerial Photograph dated 2014 (Document No. 21) 
 
 The claimed right of way can now be seen from the main road and leading across between the 

houses.  Again a path can be seen leading up to Tynewydd Terrace.  
 
 Photographic Evidence 
 
 Photographs of all of the route (Document No 22).  
 
 Llanover Estate sold a plot of land next to No. 31 Tynewydd Terrace upon which the claimed 

right of way had crossed.  This area of land has now become part of the garden of No. 31 
Tynewydd Terrace and large gates have been installed thereby preventing any access.  As the 
users were unable to gain access they took an alternative route G-H.  The photographs show the 
condition of the footpath and how it narrows in sections. 

 
4.5 Land Ownership 
 
4.5.1 As mentioned in 4.2.10 there is no known landowner of the claimed right of way A-B-C-D but 

Llanover Estate own the land which the section of claimed right of way E-D-F crosses.  They 
have agreed to enter into a Creation Agreement for the route D-G-H. 
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4.5.2 As the section A-B was thought to be in the ownership of Llanover Estate no notices were posted 

on site by the applicant.  Although there does not appear to be a known landowner for this 
section W.C.A. 6 notices will be posted at either end for a period of one month in order that a 
landowner may come forward.  

 
4.6 SUMMARY 
 
4.6.1 The Authority is using  Section 53 (3) (c) (i) of the Wildlife and Countryside Act as the main test of 

whether or not the claimed right of way should be added to the definitive Map and Statement.  
This is used when the Authority discovers evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not shown in the map and 
statement subsists or is reasonably alleged to subsist over land in the area to which the map 
relates, being a right of way such that the land over which the right subsists is a public path.  
However, the Authority is not precluded from also taking into consideration a claimed based on 
20 years uninterrupted use.  The right must be reasonably alleged to exist. 

 
4.6.2 The Authority has been made aware that evidence exists which suggests that the claimed right of 

way is a public right of way and has been used as such for many years.  The Authority has 
received an application to add a footpath to the Definitive Map and Statement.  Evidence has 
been submitted that the route has been used by local residents for a considerable number of 
years.  

 
4.6.3 As detailed in Document 1 the evidence submitted needs to show that the footpath has been 

used for a period of 20 years without interruption and as a right.  The date the footpath first came 
into question is 2nd November, 1993 and therefore the 20 year period commences from 
November 1973.  There is sufficient evidence to show that the footpaths A-B; C-D and D-F have 
been used on a regular basis for well over the 20 year period.   

 
4.6.4 From the historical maps it can be seen that footpaths A-B and C-D were available in 1873-88 

and 1919-1921.  However, on the historical maps 1959-1977 and 1959-1992 the additional 
footpath E-D-F is shown.   

 
4.6.5 From the aerial photograph 2001 the route D-F can be seen, together with the remainder A-B; C-

D and D-E. 
 
4.6.6 From the aerial photograph 2004-5 the route D-F - it can be seen that the extension of the 

garden of No. 31Tynewydd Terrace has taken place and the section H-G was being established 
by the users. 

 
4.6.7 From the aerial photograph 2006 a track can be seen alongside the new boundary of 31 

Tynewydd Terrace. 
 
4.6.8 From the aerial photograph 2010 again a track can be seen alongside the new boundary of 31 

Tynewydd Terrace. 
 
4.6.9 In the aerial photograph 2014 the track leading up to Tynewydd Terrace is in the shade. 
 
4.6.10 As Llanover Estate have agreed to enter into a Creation Agreement for the footpath E-D-G-H this 

resolves the problem with the extension of the garden of 31 Tynewydd Terrace.  The remainder 
of the footpath A-B and C-D could then be dealt with by a Modification Order. 

 
4.6.11 The surface of the footpath A-B is a concern due to the probability of the former Urban District 

Council surfacing the footpath many years ago but it not being added to the Adoption Highway 
Records. Should an injury be sustained it might be difficult to defend as a previous Authority had 
resurfaced the footpath with tarmacadum. 
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5. WELL-BEING OF FUTURE GENERATIONS 
 
5.1 This report contributes to the Well Being Goals as set out in Section 3 earlier. 
 
5.2 The Act not only identifies goals but advocates five ways of working to ensure that the 

objectives and sustainability are met and this report has been prepared with that in mind. 
 
5.3 Whilst the Public Rights of Way network contributes to all seven Well Being Goals in part the 

most pertinent four are:- 
 
 1. A Resilient Wales 
 
 The network extends to over 500 miles and many of these routes have been in place prior to 

the use of motor vehicles.  As such they are often the easiest and most direct routes of 
access between points.  This encourages their use and has benefits in addressing long term 
issues including health, climate change and poverty all of which assist in making an adaptable 
but resilient county borough. 

 
 2. A Healthier Wales 
 
 Usage of the network, be it for recreation or daily business has significant benefits for a 

physical and mental health and helps address a number of significant health concerns within 
the county borough notably obesity, cardio vascular and diabetes which are probably 
problematic in CCBC.  Usage of the network is increasing year on year. 

 
 3. A Wales of Cohesive Communities 
 
 The network links communities and facilities with each other and is usable by the vast majority 

of residents.  A comprehensive and integrated network provides a fully functional and usable 
access system that benefits all and allows communities to function both directly e.g. ability to 
access services and individually e.g. through helping prevent or overcome underlying 
problems such as health and sustainable transport. 

 
 4. A Globally Responsible Wales 
 
 The carbon impact of the rights of way network is minimal and promotes sustainable transport 

on a number of counts.  Increased local usage has a global effect in terms of slowing climate 
change and its impacts. 

 
5.4 The provision of access helps meet both short and longer term needs and objectives without 

prejudicing the viability of the network for future generations.  Rights of Way and access are 
fundamental to the daily life of most people and as such the network integrates and is 
necessary to meet many objectives of the Authority.  The designation process, for rights of 
way, has involved extensive consultation with communities, groups and individuals and 
collaboration takes place with other interested parties in terms of the management and 
maintenance of the network.  Formal consultation forms part of these processes, including this 
report.  

 
 
6. EQUALITIES IMPLICATIONS 
 
6.1 An Equalities Impact Assessment is not needed because the issues covered are for 

information purposes only, therefore the Council’s full EIA process does not need to be 
applied. 
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7. FINANCIAL IMPLICATIONS 
 
7.1 The cost of a Modification Order should Members resolve to support the application, is in the 

region of £1,800.00.  If it is agreed to enter into a Creation Agreement with Llanover Estate 
the Authority will be responsible for the reasonable legal costs of the Creation Agreement and 
the cost of constructing steps.   

 
7.2 As this is a very old application and the landowners are agreeable to a Creation Agreement it 

is very doubtful that if a Modification Order is made that any objections would be received.  
However, it should be noted that if a Modification Order is made and objections received and 
not withdrawn this may result in a public inquiry.  This cost of which may exceed £10,000. 

 
 
8. PERSONNEL IMPLICATIONS 
 
8.1 None. 
 
 
9. CONSULTATIONS 
 
9.1 For List of Consultees see Appendix 1.   
 
9.2 The Ward Members, Cllrs. Ackerman, Baker and Johnson all support the application to add 

this footpath to the Definitive Map and Statement. 
 
9.3 A letter has been received from Openreach BT who have apparatus in the area but will not 

object to the application to add this footpath to the Definitive Map and Statement but insist on 
maintaining their rights under the appropriate legislation.  

 
 
10. RECOMMENDATIONS 
 
10.1 On the basis of the evidence and information compiled in the submitted documents, Members 

are requested to determine the application before them by either :- 
 

i)  Supporting the claim as made that the footpath be registered and make a Modification 
Order for A-B and C-D enter into a Creation Agreement with Llanover Estate for E-D-
G-H. 

 
ii) Rejecting the claim. 

 
 
11. REASONS FOR THE RECOMMENDATIONS 
 
11.1 To comply with its duty to keep the definitive map and statement under continuous review 
 
 
12. STATUTORY POWER  
 
12.1 Wildlife and Countryside Act 1981.  This is a Council function delegated to this Committee. 
 
 
Author: Mrs. June E. Piper, CROW Support Officer 
Consultees: See Appendix 1 
 
List of Documents: 
1. Description of Rights of Way Document No. 1 
2. Location Plan Document No. 2 

Page 534



3. Plan showing claimed right of way Document No. 3 
4. Application Form WCA5 submitted by Cllr Mrs. Ellis Document No. 4 
5. Form WCA7 served on landowner Document No. 5 
6. Plan showing the claimed right of way together with the Creation Agreement Document No. 6 
7. Photographs supplied by users of the blocked footpath next to 31 Tynewydd Terrace 

Document No. 7. 
8. Photographs - Document No. 8 
9. Details of Use - Table 1 Document No. 9 
10. Historical Map dated 1873-1888 Document No. 10 
11. Historical Mapping 1919-1921 Document No. 11 
12. Historical Mapping 1959-1973 Document No. 12 
13. Historical Mapping 1959-1992 Document No. 13 
14. Draft Definitive Map Document No. 14 
15. Definitive Map Document No. 15 
16. Aerial Photograph 1991 Document No. 16 
17. Aerial Photograph 2001 Document No. 17 
18. Aerial Photograph 2004-2005 Document No. 18 
19. Aerial Photograph 2006 Document No. 19 
20. Aerial Photograph 2010 Document No. 20 
21. Aerial Photograph 2014 Document No. 21 
22. Photographs taken of the route Document No. 22 
 
ETP/ROW/CROW 120 held at Tredomen House 
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APPENDIX 1 
 

LIST OF CONSULTEES 
 
Draft report sent to the following for comments:- 
 
 
LIST OF CONSULTEES 
 
 
Mr. T. Stephens, Development Control Manager  
Mr Phil Griffiths, Manager, Countryside and Landscape Services 
Mrs Gail Williams, Monitoring Officer/Principal Solicitor 
 
 
Mr Richard Beaugie, Secretary and Programme Co-ordinator, Islwyn Ramblers,76 Cefn Road, 
Rogerstone, NP10 9AS 
Mrs. J. Hyett, Woodlands Farm, Caerphilly Mountain, Caerphilly, Mid Glamorgan CF8 1NF 
Countryside Council for Wales Unit 4, Castleton Court, Fortan Road, St.Mellons, Cardiff CF3 0LT 
Open Spaces Society, Open Spaces Society, Ms M. Thomas, 15 Carlton Terrace, Crosskeys,  
Gwent  NP11 7BU 
The Ramblers Association, 2nd Floor, Camelford House, 87-90 Albert Embankment, LONDON 
SE1 7TW  
Royal Mail Property Holdings West, Estates Surveying Division, Archway House, 77 Ty Glas 
Avenue, Llanishen, Cardiff CF4 5YG  
Wales & West Utilities, Wales & West Utilities House, Spooner Close, Celtic Springs, 
Coedkernew, Newport NP10 8FZ 
Western Power Distribution, Map Response Team, Mapping Centre, Lamby Way, Rumney, 
Cardiff CF3 2EQ  
Incoming Notice Reception (South Wales), P.P.404B Telecom House, Trinity House, Hanley ST1 
5ND 
Dwr Cymru Welsh Water, Legal Dept, Pentwyn Road, Nelson, Treharris CF47 6LY.    
 
 
Councillor L. Ackerman 
Councillor K. R. Baker 
Councillor G. Johnson 
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